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Washington, D. C., 
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COMPLAINT FOR CONSTRUCTION OF WILLS, FOR 
INSTRUCTIONS TO TESTAMENTARY TRUSTEE 
AND _ FOR DECLARATORY JUDGMENT 

l. The Court has jurisdiction of this action under 
its general equity powers (D,. C. Code, 1961, Supp. IV, § 11-521) 
toe construe wills and instruct trustees and under its statutory 
power to enter declaratory judgments (28 U.S.C. § 2201). The 
property involved, held under two testamentary trusts, consists 
of personal property located and administered in the District 
of Columbia, and each of said trusts is valued in excess of 
$10,000.00. 7 

2. The American Security and Trust Company, plain- 
tiff, is a corporation duly A and doing business under 
the laws in force in the District of Columbia. It brings this 
action as trustee under eon VIII of the Will of Florence 
Sheffield Boardman, deceased, and as trustee under item VIII, 
paragraph (b) of the Will of Mabel Thorp Boardman, deceased, 
to obtain a construction of the terms of said testamentary 
provisions and a determination of the persons entitlea to 
share in a portion of the income and principal of the trusts 
created thereby. 

3. The defendants are persons who claim or who may 
claim interests in shares of the income and principal of the 
trusts. Their relationship to Florence Sheffield Boardman and 
Mabel Thorp Boardman and to certain life beneficiaries named 
in the Wills are more fully set forth im: paregrephs.:6:.through 12 
Sok site compiniot ani tm.che chert attached hacen ae maeaet 
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"A". Plaintiff is informed and believes that all of the 

defendants are citizens and residents of the United States, 
that they are non-residents of the District of Columbia and 
reside at the addresses stated in the caption of this con- 


plaint, and that except for those hereinafter described as 


minors, they are of full age and sui juris. | 
a | 


4. Florence Sheffield Boardman: died on April 25, 
1928, a resident of the District of Columbia. Her Will, dated 
January 14, 1922, was admitted to probate and record in the 
Probate Division of this Court on May 7, 1928, in paatnistiat ton 
Cause No. 37,392, and contains the following provision: 


ITEM VIII: I give and. bequeath the sum of 
Two Hundred Thousand Dollars ($200,000.) unto the afore-— 
said American Security and Trust Company, as trustee, 
in trust, to hold the same with full discretionary eee 
of management, of investment, sale and reinvestment, and 
to keep the same invested, collect all revenue and in- 

' come arising therefrom, and, after paying all such costs, 
charges and expenses as it may deem necessary or proper 
in the administration of this trust, to pay over the’ net 
income arising therefrom, in semi-annual or quarterly 
payments, in the discretion of my trustee, share and share 
alike, unto my dear grandchildren, William J. Boardman It, 
Edith Boardman Cobb, Florence Boardman Johns, and Mabel 
Boardman Randolph, the surviving issue, however, of any 
thereof who may die either before or after my death, to 
take, per stirpes, the share of such net income the de- 
ceased ancestor would have taken if living. Tf any 
of my said grandchildren should predecease me, leaving 
no issue him, her or them and me surviving, or, in the 
event of any thereof dying leaving issue which issue shall 
thereafter wholly fail before the termination of this 
trust as hereinafter provided, the share or shares of 
net income of the one or ones so dying shall inure to the 
benefit of and become a part of the shares or share of 
the survivors or survivor, as the case may be.’ ~ Upon the 
death of the last survivor of my said grandchildren, or 
when that time shall first arrive when no lineal descend- 
ent of my said grandchildren living at the time of my . 
death shall be under the age of twenty-five (25) years, 
whichever event shall last occur, this trust shall cease 
and determine, and my trustee shall transfer, assign ; 


and pay over the entire trust fund then remaining in its 
hands, absolutely and in fee simple, per stizpes, unto 
the then surviving issue of my said grandchildren, or, 
if no such issue shall then survive, then, per sti 

unto my then surviving heirs-at-law, according to the 
laws then in force in the District of Columbia. 


A true copy of the Will is hereto annexed as Exhibit "B". 

-5S. The trust estate created and administered under 
the foregoing provision of the Will of Plorence Sheffield 
Boardman consists of principal assets in the form of 
securities having a present market value of about $428,000.00, 
and the annual net income derived therefrom is about 
$212,800.00. 

6. Mabel Thorp Boardman died on March 17, 1946, a 
raatent of the District of Columbia. Her Will, dated April 
28, 1944, was admitted to probate and record in the Probate 
Division of this Court on April 4, 1946, in Administration 
Cause No. 67,037, and contains the following provision: 


: (b) Three (3) of said ten (10) parts or shares 
shall be assigned, transferred and delivered unto the 
AMERICAN SECURITY AND TRUST COMPANY, a corporation 
organized. under the laws in force in the District of 
Columbia and having its principal office and place of 
business in the City of Washington in said District, 
its corporate successor by consolidation, merger, purchase 
or otherwise, in trust, to hold the same with full — 
discretionary powers of management, of sale and resale, 
of investment and reinvestment, and to keep the same 
invested, collect all rents, revenue and income arising 
therefrom, and after paying all such costs, charges 
and expenses as it may deem necessary or proper in the 
administration of this trust, to pay over the net 
income arising therefrom, share and share alike, unto 
those of the following persons surviving from time to 

-time, namely, (1) ELIZABETH WETMORE BOARDMAN, widow of 
- wy nephew, William Jarvis Boardman; (2) EDITH BOARDMAN 
COBB, my niece; na FLORENCE SHEFFIELD BOARDMAN JOHNS, 
My niece, and (4) MABEL BOARDMAN. RANDOLPH, my niece, 

- the surviving taene of aE OE PS ROI ee 
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predecease me or who may die before the termination 

of this trust to take, per stirpes, the share or 
shares of net income the deceased ancestor would. 

have been entitled to if living. Upon the death of the 
last survivor of said four (4) persons, this trust 
shall cease and determine, and my Trustees shall there- 
upon transfer, assign and pay over the prince ipal of 
said trust fund then remaining in its hands unto the 
then surviving issue of said four (4) persons, or the 
survivor of them, absolutely and in fee simple, per 
stirpes. 


A true copy of the Will is hereto annexed as Exhibit “Cre 

7. The trust estate created by and administered 
under the foregoing provision of the Will of Mabel Thorp 
Boardman consists of ae octpat assets in the forn of securities 
having a present market value of about $450, 000.00, and the 
annual net income derived therefrom is about $21, 300.00. 

8. The defendant Edith Boardman cobb, the only 
survivor of the persons named as income beneficiaries a the 
Wills of Plorence Sheffield Boardman and Mabel thorp Boardman, 
has two children, the defendants Carl B. Cobb and Richard H. 
Cobb, Jxr.. Carl B. Cobb has one child, the minor defendant. 
Jeffrey Bitner Cobb, born August 10, 1961. Richard H. Cobb, 
Jr., has two children, the defendants Richard H. cox, Et, 
and Dorothy C. Stephenson. Dorothy Cc. Stephenson has one child, 
the minor defendant John David Geada, born April 2, 1959, The . 
defendants named in this paragraph (ether than Eaith Boardman 3 
Cobb) are all of the’ persons now living who may succeed to 
interests in shares of the principal of the trusts under the 
Wills of Florence Sheffield Boardman and Mabel = Boardman 


es Le 
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by virtue of descent from Raith Boardman cobb. aie 


9. William J. Boardman, II, named as income bene- 
ficiary in the Will of Florence Sheffield Boardman, died on 
September 2, 1938, and since that date his income share hasbeen 
paid equally to his five children, the defendants Elizabeth 
Boardman Kruse, Anita Boardman Weathers, Mabel Boardman Stuart, 
William Jarvis Boardman, III, and Sheffield Boardman. Each of 
these defendants has children and three of them have grand- 
children. Elizabeth Boardman Kruse has two children, the 3 
defendants Lewis E. Hall, III, and Prances Boardman Keller. 
Frances Boardman Keller has one child, the minor defendant 
Brice W. Winnie, born July 18, 1959. Anita Boardman Weathers 
has one child, the defendant Patricia W. Hatchett. Patricia 
W. Hatchett has four children, the minor defendants Carrie 
Anne Hatchett, born June 17, 1951, Robert Thomas Hatchett, 
born March 5, 1953, Russell William Hatchett, born March 3l, 
1955, and Martin Daniel Hatchett, born April 5, 1956. Mabel 
Boardman Stuart has two children, the defendants William N. 
Stuart, Jr. and Karen Stuart Saba. William Jarvis Boardman, 
III, has four children, the defendants William Jarvis Boardman, 
Iv, and John Sheffield Boardman and the minor defendants Shelby 
Jett Boardman, born November 7, 1944, and Robert Alexander 
Boardman, born July 29, 1947. sheffield Boardman has two 
children, the defendants Sheffield Boardman, Jr., and Max 
Glover Boardman. Max Glover Boardman has one child, _the minor 
defendant Caroline Boardman, ‘born November 2. 1962. : The 
defendants. named in this paragraph are all of the persons 
- mow living who have succeeded or may succeed to interests in 


ey 


shares of the income or principal of the trust under the Will 
of Florence Sheffield Boardman by virtue of descent from 
William J. Boardman, II. : 

10. Elizabeth Wetmore Boardman (widow of William J. 
Boardman, II), named as income beneficiary in the Will of Mabel 
Thorp Boardman, died on February 22, 1964, and pe that date 
her income share has been paid equally to the —— five children 

| 

named in paragraph 9. The defendants named in paragraph 9 are 
all of the persons novliving who have succeeded or may succeed 
to interests in shares of the income or SE of the trust 
under the Will of Mabel Thorp Boardman by virtue of descent 


from Elizabeth Wetmore Boardman. 


11. Mabel Boardman Randolph, named sees bene- 
ficiary in the Wills of FPlorence Sheffield Boardman and 
Mabel Thorp Boardman, died on May 18, 1953, without. leaving 
issue surviving her, and since that date, her a share of 
each trust has been divided among the other three original 
income shares. : 

12. Florence Boardman Johns, named as income. 
beneficiary in the Wills of Florence Sheffield Boardman he 
and Mabel Thorp Boardman, died on July 25, 1964. ‘She was nat 
survived by any child born to her nor by any child or descendant 
of any child born to her. By decree of the Probate Cat oe te 
County of Cuyahoga, Ohio, entered on April 12, 1824, she and her 
husband miosre Se SES SS Sa We, who has 
two children, the minor defendants Frank Graham Johns, Bittern | 
January 10, 1952, ‘and Sandra Blair Johns, hom august 27, 1955. 

eau : 


‘prays: 


The income shares of Florence Boardman Johns have been accumu- 
lated by the plaintiff since her death, the amounts thereof now 
in the possession of plaintiff as trustee under the Will of 
Florence Sheffield Boardman being $3,934.99, and as trustee 
under the Will of Mabel Thorp Boardman being $2,800.62. 

13. Plaintiff is advised by counsel that as 
trustee under the Wills of Florence Sheffield Boardman and 
Mabel Thorp Boardman, it should have the instructions of 
this Court with respect to the distribution of the income 
shares of the trusts previously paid to Florence Boardman 
Johns and a determination by construction of the Wills by 
this Court (1) whether the defendant Frank Graham Johns, Jr., 
her adopted son, is entitled to this share of the income of 
each trust from the time of her death under the provisions of 
the Wills for “surviving issue” of the original income bene- 
ficiaries, (2) whether the children of Prank Graham Johns 
have an interest as possible succeeding beneficiaries of this 
share of the income of each trust under the same provisions, 
and {3} whether Frank Graham Johns and his children and 
descendants are entitled to remainder interests in cree of 
each trust under the provisions of the Wills for “then sur- 
viving issue” upon termination of the trusts. 


WHEREFORE, the premises considered, plaintiff 


~ 


| 1. that process issue against the defendants, 


‘requiring them and each of them to answer this. complaint. 


“=10- 


| 
2. That notice by publication be given to such of 


the defendants, non-residents of the District of Columbia, as 
do not voluntarily appear and answer. : 

3. That the Court appoint a mee AT to 
appear for and represent the minor defendants Jeffrey Bitner 
Cobb, John David Geada, Brice W. Winnie, Carrie Anne Hatchett, 
Robert Thomas Hatchett, Russell William Hatchett, Martin Daniel 
Hatchett, Shelby Jett Boardman, Robert Alexander Boardman and 


Caroline Boardman. : 


4. That the Court appoint a guardian ad litem to 
appear for and represent the minor defendants prank Graham : 
Johns, III, and Sandra Blair Johns. : | 

5. That the Court construe the Wills of Plorence 
Sheffield Boardman and Mabel Thorp Boardman and instruct the 
plaintiff as to its duties as trustee under said Wills with 
reference to the question whether the phrase eee peys issue” 
in the quoted provisions of the Wills includes prank Graham 
Johns, Jr., the adopted son of Plorence Boardman Johns, and 
his children or descendants in the class of persons entitled 
to share in the distribution of net income derived from the 
eitetaecrentedliy nia centamentass srceieiane 


6. That this Court construe the Wills of Florence 


Sheffield Boardman and Mabel Thorp Boardman and instruct the 
plaintiff as to ite duties as trustee under said Wille with 
tame" in che quoted rrovisicon Of atid Wille inciedes Peak 
Graham Johns, Ite, the adopted son'of Plorence Boardman Johns, 
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and his children or descendants in the class of persons entitled 
to share in the distribution of the principal upon termination 
of the trusts created by said testamentary provisions. 

7. That the Court enter a declaratory judgment 
determining the interests of the defendants in the income and 
principal of the trusts created by the quoted proviatons of 
said Wills. 

8. For such further relief as to the Court may seem 


proper and the case may require. 


AMERICAN SECURITY AND TRUST COMPANY 


BY: 
Joseph L. Whyte 
Vice-President 


CRAIGHILL, AIELLO, GASCH & CRAIGHILL 


BY: ; 
Llewellyn C. Thomas 
Room 901 
725 Pifteenth Street, N. W. 
Washington, D. C., 20005 
347-9578 
Attorneys for Plaintiff 


DISTRICT OF COLUMBIA ) SS: 


_ I, Joseph L. Whyte, being first duly sworn, oa oath 
depose and say: That I am Vice-President of American Security 
and Trust Company, that I have read the foregoing complaint by 
me subscribed and that I verily believe the facts therein 
stated to be true. 


Joseph L. Whyte 
Subscribed and sworn to before me this 4“ day 
of August, 1965. 


John Katrivanos 
toil’ Notary Public, D.C. 
My Commission Expires: : 


May 14, 1968 


Florence sheffield Boardman, decd. 


Willies 7 Boardman, decd, 
Willies Henry eae sae 


---...-+ Mabel” ‘Thorp Boerdae, a ee ease 


Willian J, Boardman, II, 4. 9-8-38 
Elizabeth Wetmore Boardmin, 4. 2-22-64 


Blizabdeth Anita Mabel 


Willies Sheffield Cari 
Boardman Boardman Boardman Jarvis Boardman B. 
Kruse Weathers Stuart 1h deaoed Cobd 
Frances Lewis Patriola illien Keren Robstt Shel John Willien Sheffield Mex Jeffrey & a 
Boardman 8, Le Ne Stuart Alexander Jeet Sheffield Jarvis Boardman lover Cobb uf Hesieds C. ; ; 
Keller Hall Hatohett Stuart Saba Boardman Boardman Boardman Boardman fr. Boardman minor Cobb 3 ohne ohne ‘ 
IIr Jr, minor minor Iv 11 ra) ae Binor If < 
k 
; S 
Martin Russell ‘obert Carrie Caroline ‘ ‘ 3 
‘ Daniel William Thoms Anne Boardman aeeti EXHIBIT "4° ij 
Winnie Hatohett Hatohett Hatchett Ratchett minor Coeade 
minor minor minor minor minor 5 
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FA ah LAST WILL AND TESTAMENT 
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FLORENCE SHEFFISLD BOARDMAN. 


I, Florence Sheffield Boardman, of the City of 
Vashington, District of Columbia, do make, publish and 
declare the following to be my last will ne testament, 
hereby revoking any and all willsand codicils at any time 
heretofore made by me: 

ITEM I: ‘I direct my executrices, hereinafter 
named to pay all of my just debts and the expenses of my 
last illness and funeral, in such amount as they may deem 
proper, as soon after my death as may be practicable. 

ITH II: Unto my dear daughters, Mabel Thorp 
Boardman, Florence Sheffield Keep and Josephine Boardman 

Crane, or such thereof as may survive me, I give and be- 
_queath all of my clothing, wearing apparel, jewelry and 
articles of personal use and adornment, to be divided be- 
tween them as they may agree among themselves. 

ITEM III: Unto my dear daughter, Mabel pace 
Boardman, I give and bequeath all my books, pictures, 
silver, china, glass, linen, musical instruments, house- 
‘hoid furniture and other household articles, and all | 
other tangible personal é6fTects of whatsoever kind and 
cescription, of which I may die possessed, and whether 

‘contained in my house No. 1801 *P* street, Northwest, in 
Yeshington, in the District of Columbia, or elsevhere; 
I give and devise unto my said daughter my garage and the 


EXHIBIT “B 


pan a 


ey Lhg fete WraAhreava 


it was organized. 


| 

| 
lot on which the same is situated, being in the rear of 
premises known and described as No. 1726 Fifteenth Street, 
Northwest, in said City and District; and I also give and 
bequeath unto my said daughter all sntombiies which I 
may own at the time of my death, together with all ac- 
cessories thereunto belonging or pertaining, as well, all 
the contents of the above mentioned garage. 

ITEM IV: I give and bequeath the sum of Tex 

Thousand Dollars ($10,000,) unto the American Security 
and Trust Company, a corporation organized ratee the laws 
in force in the District of Columbia and having its 


principal office and place of business at the City of 
Washington, in said District, as trustee, in trust, to 
hold the same with full discretionary powers of manage- 
ment, of investment, sale and reinvestment, and to keep 
the same invested, collect all revenue and income arising 
therefrom, and, after paying all such costs, charges and 
expenses as it may deem necessary or proper in the ad- 
ministration of this trust to pay over the net income 
arising therefrom, either semi-annually or quarterly, in 
the discretion of my trustee, in perpetuity, unto ae 
Treasurer of the District of Columbia Chapter of the | 
American National Red Cross, the income aforesaid to be. 
used by the said Chapter toward the purposes for which 
ITELV: Unto the Board of Trustees of the 
Protestant Zpiscopa? Cathedral Foundation of the District 
of Columbia, or its” successors, I give and bequeath the 
gum of Ten Thousand Dollars ($20,000.), to be expended 
in the erection of the Gathedrel of St. Poter ent St. Pan, 


on 


Is 
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in the City of Washington in said District. 

, ITS VIs As a token of my love and affection 
for them, I give and bequeath unto each of my three (3) 
dear grandchildren, Stcphen Crane, Bruce Crane and Louise 


‘Crane, the sum of One Thousand Dollars ($1,000.). 


ITSM *VII: I give and bequeath the sum of Ten 
Thousand Dollars ($10,000.) unto my executrices, herein- 
after named, with the request that they disburse the same 
in accordance with the instructions contained in a letter 
which will be left by me addressed to them, accompanying 
this ny last will and testament. I am confident that 
my wishes and desires in this respect will be observed 
and followed, and it is my wieh and desire that the dis- 
bursements, which I consider full, ample and adequate for 
the purposes contemplated ,and which will be provided for 
in said letter,shall be made as soon as practicable after 
my death; such surplus, if any, out of said fund of Ten 
Thousand Dollars ($10,000.) as may remain in the hands of 
my executrices, after making the disbursements aforesaid, 
I request them to turn into my residuary estate, herein- 
after created, to be-and become a part thereof. The 
written statement of my said executrices that they have 
complied with my wishes, as aforesaid, shall be their full 
discharge and acquittance in respect of the foregoing. ! 

ITSM VIII: I give and bequeath the sum of 
Two Hundred Thousand Dollars ($200, 000, ) unto the afore- 
said American Security and Trust Company, as trustee, 
in trust, to hold the same with full di soretionary powers 
of management, of investment, sale and reinvestment, and 
tp keep the same invested, collect ell revenue ant ine 
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come arising therefrom, and, after paying all such costs, 
charges and expenses as it may deem ae emeaes or proper 
in the administration of this trust, to pay over the net 
income arising therefrom, in semi-anmal or quarterly 
payments, in the discretion of my trustee, share and share 
alike, unto my dear grandchildren, Willian J. Boardman II, 
Sdith Boardman Cobb, Florence Boardman Johns, and Habel 
Boardman Randolph, the surviving issue, however, of any 
thereof who may die either before or after my death, to 
take, per stirpes, the share of such net sncome the de- 
ceased ancestor would have taken if living. : If any 

of my said grandchildren should predecease me, leaving 


no issue him, her or them and me surviving, or, in the 


event of any thereof dying leaving issue which issue shall 
thereafter wholly fail before the RAR of this 
trust as hereinafter provided, ‘the share or shares of 
net income of the one or ones so dying shall inure to the 
venefit of and become a part of the shares or’ share of 
the survivors or survivor, as the case may be. Upon the 
death of the last survivor of my said grandchildren, or 
when that time shall first arrive when no Lineal descend- 
ent of my said grandchildren living at the time of my 
death shall be under the age of twenty-five (25) years, 
whichever event shall last occur, this trust sha cease 
. and determine, and my trustee shall transfer, assign 

and pay over the entire. trust fund then remaining in its 
hands, absolutely and in fee. simple, Ber atizpes, unto 
the then surviving issue of my said grandchildren, or, 
if. Ro such issue shall then survive, then,per stirpes, 
unto my then ‘surviving heire-at-law, ‘according to ‘the 
laws then in force in the District of Columbia. 


i 
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ITsit IX: All of: the rest, residue and re- 
mainder of my property and estate, both real and personal, 


of whatever kind and wheresoever situate, of which I may 


die seized or possessed, or to which I may be entitled 
at the time of my death, I direct my executrices to di- 
vide into four (4) equal parts or shares, and I dispose 
of the same as follows: 

(a) Two of such equal parts or shares I give, 
devise and bequeath, absolutely and in fee simple, unto 
my aforesaid daughter, Mabel Thorp Boardman, or, if she 
shall not survive me, then unto her heirs-at-law, accord- 
ing to the laws then in force in the District of Columbia, 

"(b) Another one of such equal parts or shares 
I give, devise and bequeath, absolutely and in fee simple, 
unto my aforesaid daughter, Florence Sheffield Keep, or, 
if she shall not survive me, then unto her heirs-at-law, 
according to the laws then in force in the District of 
Columbia. 

(c) The remaining equal part or share aforesaid, I 
give, devise and bequeath, aosolutely and in fee simple, 
as follows, namely: 


(1) If my aforesaid daughter, liabel Thorp 

. Boardman, shall survive me, I give, devise and. 

| bequeath the same, unto the aforesaid American 

Security and Trust Company, as trustee, in trust, 
to hold the same with full discretionary powers 
of management, of sale and resale, in fee simple 
or otherwise, of investment and reinvestment, 
and to keep the same invested, collect all rents, 
revenue and income arising therefrom, and, after 
paying all such costs, charges and expenses as 
-it may deem necessary or proper in the adminis- 
tration of this trust, to pay over the net in- 
come: arising therefrom unto my aforesaid daughter, 
Mabel Thorp Boardman, during the term of her 


_ -ometural life; upon her death the trust as to said 


pert or share shall cease and determine, and ny 
_. said trustee shall transfer, assi banter over 
sise entire Sryek oerare on ning in ite | 
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| 
hands, absolutely and in fee simple, unto my 


aforesaid daughter, Josephine Boardman 


Crane, 


or, if she shall then be dead, per stirpes, 
if no issue 


unto her then surviving issue, or, 
of hers shall then survive, then per sti 


unto her heirs-at-law according to the levs 
then in force in the District of Columbia, 


(2) If, however, my daughter, Mabel Thorp 


Boardman, shall predecease me, then, in 


lieu of 


the trust for ner benefit contained in the pro- 


visions immediately preceding, I give, d 


devise, 


and bequeath said last mentioned part or share 
of my residuary estate unto my aforesaid daugh- 
ter, Josephine Boardman Crane, or, per stirpes, 
unto her heirs-at-law according to the laws 


then in force in the District of Columbi 


This part or share of my residuary 


would otherwise go to my said daughter, Josephine Boardman 
ess wish and 


Crane, I have placed in trust at her own expr: 


estate, which 


request, for the benefit of her sister, my aforesaid 


daughter, Mabel Thorp Boardman. 


The giving of a lesser share of ny residuary 
estate to my daughters Florence Sheffield Keep and 


Josephine Boardman Crane than to my daughter, 


| 
for them, but because of their own suggestions 


and circumstances in life. 


its x: I hereby name, constitute and appoint 


Mabel Thorp Boardman, Florence Sheffield Keep 


Josephine Boardman Crane to be the executrices of this ny 
last will and testament; I hereby give to ny said execu- 


‘Mabel Thorp 

’ Boardman, is not because of any lack of regard or affection 
, With their 
full approval, and in view of their respective situations 


trices full power and Giacretion in the management and 


control of my eatate, with the right and. power to sell all, 
or any portion thereof, which they may ‘deem necessary or 

advisable for the payment SS ee ern om 
tageous settlement of my estate; and no purchaser fron my 
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the advan- 


said executrices or from my aforesaid trustee shall be under 
any obligation to see to the application of the purchase 
money. I request that no bond or undertaking be re- 
quired of my said executrices in this or any jurisdiction 
wherein they may deem it necessary or advisable to qualify. 

UHSREVER, in this my last will and testament, I 
have used the word “executrices”™, such word "executrices"* 
shall be taken to mean all three herein named, or in the 
case of the death, or inability or refusal, of any of them 
to act as such, the survivors, or survivor. 

IN WITNESS YWHEXSOF, I have hereunto set my hand 
and affixed my seal, this ST of January, 1922. 


saened, sealed, published and declared by the above 
testatrix, Florence Sheffield Boardman, as and for her 
et will and testament, in our presence, and we, at her re- 
guest, in her presmnce and in the presence of each other, have 
hereunto subscribed our names as attesting witnesses, on the 
day and year last hereinbcfore written: 


Fee oe AK1G HAS Wax, DC 


dress 74/40 ASCII, NN» * OY ee he 


ye 
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Yorn No. 63 


Anited States District Court for the Disteict s Columbia 


HOLDING PROBATE COURT 


Disraicr or Corumsm, to wit: | 
3, Tuzovorr Cocswxz, Register of Wills for the Distcict of Columbia, Clerk of the Probate Court, 
Heo erchp Certify, That the foregoing is a true copy of the original will___= === 
” | 


. Florence Sheffield Boardman | 


oe Fe nce Shetiteld Boardman. ____., deceased, 
~nad-the proof thesect, filed and recorded in the office of the Register of Wills for the District of Cohmnbis, 

Clerk of the Probate Court, aforesaid; and that the said: will ——__—_——_—— 
after having been duly proven, as wil eppean.by-the-proct shareto.stiasbedy= sas by order 
of the said Court, in accordance with the laws ofthe District of Columbia, admitted to probate and record 
on the __seventh ____dayof May A DL one thousand nine hundred 
and tventy-eights ! 
3 Fucthet Certify, That said will __.---- _____w_as ___ duly executed 
and proved agrecably to the laws and usages of the District of Columbis, and that I have compared the 
foregoing copy of said will Ee ee : ------» and_the-proot 
eSren with the original reordin eid office and find it to bea fll tre, and coret tranaript thereat 
@litmesx, my hand and the seal of said Probate Court, this 
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LAST WILL AND TESTAMENT MAR 21 1225 
of 
t VT OR S. MERSCH 
MABEL THORP BOARDMAN em ap wnat 3 
few ole G) tw Come 


I, MABEL THORP BOARDMAN, of the City of Washington, 
District of Columbia, do make, publish and declare the foll 
ing to be my Last Will and Testament, hereby revoking any 
all Wills and Codicils at any time heretofore made by me. 

ITEM I. I direct my Executors, hereinafter named 
to pay, a8 soon as may be practicable, all of my just debts, 
funeral expenses and the expenses of my last iliness, in su 
amount as they may deem proper, without regard to any limi- 
tation in the law of the District of Columbia as to the 
amount thereof, 

ITEM II. All of my clothing and wearing apparel, 
jewelry and articles of personal use and adornment, books, 
paintings, engravings, etchings, bronzes, statuary and other 
works of art, silverware, bric-a-brac, china, household 
furniture, furnishings and supplies, linen, rugs, carpets 
and tapestries, automobiles and any other tangible personal 
or household effects of which I may die possessed and which 
I have not herein otherwise specifically bequeathed, I give 
and bequeath unto my dear sisters, FLORENCE SHEFFIELD KEEP 
and JOSEPHINE BOARDMAN CRANE, share and share alike, or, if 
only one of them shall survive me, then ell unto such sur- 
wivor. It is my desire, although I do not so direct, that 
they dispose of the same in accordance with my wishes as 
they may be made known to them. 

ITEM III. I give and bequeath to FRANCOIS 
VILLENEUVRE, of the Province of Quebec, Canada, the sum of 
ONE THOUSAND DOLLARS ($1,000); to ROSALIE GAGNE, of the seme 
Place, the sum of ONE HUNDRED DOLLARS ($100); to ELEANOR 
PHILLIPS the sum of TWO HUNDRED DOLLARS ($200) and to JANET 
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EXHIBIT "c* 


Ap ako , 2? Catcher os. 


SHERMAN the sum of ONE DOLLARS ($100), (both of = 
whom are at present employed with the American Rational Red 
Cross, Washington, D. C.). l | 
ITEM Iv. T give ard bequeetiithe sunt F2 
THOUSAND DOLLARS ($5,000) unto the VESTRY OF ST. JOHN'S 
PARISH, whose church building ia now located at 6th and E 
Streets, Northwest, in the City of Washington, District of 
Columbia, to be added to its endowment fund and the income 
therefrom used for the benefit of said Church and Parish. 
ITEM V. I give and devise ell of the real estate 
in the City of Cleveland, in the State of Ohio, together 
-with any improvements thereon and all rights thereunto 
appertaining, of which I may die enfant andicumenoedior: tn 
which I may have or de entitled to any interest at the tine 
of my death, to my sisters, FLORENCE SHEFFIELD KEEP and 
JOSEPHINE BOARDMAN CRANE, and the survivor of them, and upon! 
the death of the survivor, to the issue of said JOSEPHINE 
BOARDMAN CRANE, absolutely and in fee simple, per stizpes. : 
I also give and devise my house and lot known as 
araurteee 1711 - Pifteenth Street, in the City of Washington, 
D. C., to my said sisters, FLORENCE SHEFFIELD KEEP and i 
JOSEPHINE BOARDMAN CRANE, or, 1f only one of then shell sur 
vive me, then all thereof unto such survivor, absolutely end, 
in fee simple. 3 | 
ITEM VI. I give, devise and bequeath all real 
estate and premises situate at Pointe au Pic, Province of 
Quedec, Dominion of Canada, together with any improvements 
thereon and al] rights thereunto appertaining, of which I 
may die seized and possessed or in which I may have or be 
entitled to eny interest at the time of my death, together 
with all furniture and furnishings, household eppliances of 
every kind, books». china, glassware, ativer and plated ware, 


rs ee eo aes eee oe 


een ee 


linen, rugs, carpeta, engravings, etchings, paintings, bri 
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a-brac, automobiles, carriages and other personal effects 
therein or comnected therewith, to my sisters, FLORENCE 
SHEFFIELD KEEP and JOSEPHINE BOARDMAN CRANE, or, if only 
one of them shall survive me, then all thereof unto such 
survivor, absolutely and in fee simple. 

ITEM VII. In the exercise of the power of appoint- 
ment given to me by Codicil executed January 25, 1914, to 


}| the Last Will and Testament of my father, WILLIAM J.. BOARDMAN, 


I give, devise and bequeath to the PROTESTANT EPISCOPAL 
CATHEDRAL FOUNDATION OF THE DISTRICT OF COLUMBIA, a corpor- 
ation, for its corporate religious purposes, the land and 
“premises now known as No. 1801 P Street, Northwest, in the 
| City of Washington, District of Columbia, designated in sai< 
Codicil as the "Homestead". 
ITEM VIII. All of the rest, residue and remaind 


; of my property and estate, both real and personal, of what- 


soever kind and wheresoever situate, of which I may die 
| seized and possessed, or in which I may have or be entitled 
to any interest at the time of my death, I give, devise and 
ath to Executors and Trustees hereinafter named to 
be by them converted and divided into ten (10) parts or 
shares, as nearly equal by value as may be possible, and as 
| soon after the issuance to them of letters testamentary as 
may be convenient, and held, transferred, delivered and 
distributed as follows: 
(a) Five (5) of said ten (10) parts or shares 
' shall be designated and set aside as the shares of ny 


; sisters, FLORENCE SHEFFIELD KEEP and JOSEPHINE BOARDMAN 


| CRANE, and shall de held in trust with full discretionary 

| powers of management, of sale and resale, of investment and 

| peinvestment and to keep the same invested, collect ell 

“ents, revenues and income arising therefrom, and after pay; 
| dng el2 such costs, charges and expenses as my Trustees may). 
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i 
deem necessary or proper, to pay over the income arising 
therefrom, either semi-annually or oftener, if practicable, 
as follows: i : 

To MARIE SPRINGERTH an annuity of THREE HUNDRED 
DOLLARS ($300); ) 

Soo a 
DOLLARS ($500); 

mo MARY CURRID an annuity of THREE HUNDRED D¢ 
($500 ) 5 | 

To MARGARET CLEMENT an annuity of THREE HUNDRED 
DOLLARS ($500); 

To MATTHEW SARSFIELD (or in the event of his death, 
to his wife JULIA so long as she remains his widow) - en 
anmity of THREE HUNDRED DOLLARS ($500). | 

‘The aforesaid annuities are to be paid only in 
the event said original annuitants are in my employ at the 
time of my death. : 

To SEINIE KIWEYER an enoutty of THREE HUNDRED 
DOLLARS ($500). 

the Delance of said net income to be paid to xy 
sisters, FLORENCE SHEFFIELD KEEP and JOSEPHINE BOARDMAN 
CRANE, in equal shares, or to the survivor of them, and 
upon the death of the survivor, the balance of seid net in- 
come to be paid to the issue of seid JOSEPHINE BOARDMAN 
CRANE, per stirpes, end upon the death of the last survivor 
of the aforesaid enmuitants the principal of said Five (5) 
shares end all accretions thereto and accumlationa ‘thereof 
ehall de paid end turned over to said tame of said 
JOSEPHINE BOARDMAN CRANE, per stipes, sbaclutely. 

(b) Taree (3) of said ten (20) parte or shares 
shall be assigned, transferred end delivered unto the 


_ AMERICAN SECURITY AND TRUST COMPANY, @ corporation orgs: 


under the leva in force in the District of Columbia and 
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| having its principal office and place of business in the 
_City of Washington in said District, its corporate successor 
by consolidation, merger, purchase or otherwise, in trust, 
to hold the same with full discretionary powers of management, 
of sale and resale, of investment and reinvestment, and to 
keep the same invested, collect all rents, revenue and incom 
avising therefrom, and after paying all such costs, charges 
and expenses as it may deem necessary or proper in the ad- 
ministration of this trust, to pay over the net income 
arising therefrom, share and share alike, unto those of the 
following persons surviving from time to time, namely, (1) 
| ELIZABETH WETMORE BOARDMAN, widow of my nephew, Willian 
Jarvis Boardman; (2) EDITH BOARDMAN COBB, my niece; (3) 
PLORENCE SHEFFIELD BOARDMAN JOHNS, my niece, and (4) MABEL 
BOARDMAN RANDOLPH, my niece, the surviving issue of any of 
3 said persons who may predecease me or who may die before 
the termination of this trust to take, per stirpes, the 
share or shares of net income the deceased ancestor would 


IN have been entitled to if living. Upon the death of the las 
survivor of said four (4) persons, this trust shall cease 
= and determine, and my Trustees shall thereupon transfer, 


assign and pay over the principal of said trust fund then 

AN remaining in its hands unto the then surviving issue of 
seid four (4) persons, or the survivor of them, absolutely 
and in fee simple, per stirpes. 

(c) One (1) of said ten (10) parts or shares 
shel? be assigned, transferred and delivered unto the 
DISTRICT OP COLUMBIA CHAPTER OP THE AMERICAN NATIONAL RED 
CROSS to be held and administered as the "MABEL T. BOARDMAN 
BEQUEST” as an addition to ite endowment fund, for its 
corporate charitable purposes. 3 

(4) One (1) of said ten (10) perts or shares 
shall be essigned, transferred and delivered to the 


Ber $= isi ~26~ 
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PROTESTANT EPISCOPAL CATHEDRAL FOUNDATION OF THE DISTRICT OF 
COLUMBIA, and its successors, for its corporate religious 
purposes, absolutely, and to be used in completing the Bay 


| or Chantry in the North Aisle of the Have of the Cathedral 
in memory of my parents and their children. | 


ITEM IX. I hereby nominate, constitute and appoint 


| the aforesaid AMERICAN SECURITY AND TRUST COMPANY, its cor- 


porate successor by consolidation, merger, purchase or -oth 
wise, ang my said sisters, FLORENCE SHEFFIELD KEEP and 


| JOSEPHINE BOARDMAN CRANE, to be the Executors and Trustees 
j of this my Last Will and Testament, and I direct that no 


bond or undertaking be required of my said sisters in this 
or in any other jurisdiction wherein ny Executors and 


| Trustees may deem it necessary or advisable to qualify. 


I hereby give to my said Executors and Trustees 
full power, discretion and authority in the management and 
control of my estate, with the right and power to sell, 
lease, transfer and convey, at public or private sale, ali 
or any portion thereof which they may deem necessary or 
advisable, without obligation upon the part of the purchaser 
or transferee to see to the applicetion of the purchase 


| money, end to invest and reinvest the proceeds of sale in 


their absolute discretion, and in making investments, I 
dtrect that my Executors end Trustees de not confined to the 
investments designated by the law in force where this Will 
is probated or my property is located, but I give them full 
power and authority to retain any investments made by me, 
end to make such conservative investments, not speculative, 
as may in their judgment be most beneficial to my estate, 
and I direct that when they have acted in good faith no 
investment made by them shall be subject to criticism by 
any beneficiary under this instrument. I further direct tha’ 
they shall have the right to decide what stocks, banda, 
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certificates or other property received by them shall be 
income and what shall be corpus and that generally they 
shall have the right to exercise in respect of all stocks, 
bonds or other securities which they may hold as Executors 
and Trustees such sights, powers and privileges as shall 
or may be lawfully exercised by any person owning similar 
property in Gas own right. > 

IN WITNESS WHEREOF, I have hereunto set my hand 
and affixed my seal this 28th day of April, 1944. 


In aha y, Boar 
; 2 . Le¢¢ 
eat 
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Signed, sealed, published and declared by the 
above named testatrix, MABEL THORP BOARDMAN, as and for her 
Last Will and Testament, in our presence, and we, at her 
requeet. in her presence and in the presence of one another, 


have hereunto subscribed our names as attesting witnesses 
.on the day and date of said Will. 


Leow Fh 


CODICIL _ FILED 
to , 

LAST WILL AND TESTAMENT | MAR 211945 
MABEL THORP BOARDMAN WiCTOR S. MERSCH 


——— 
I, MABEL THORP BOARDMAN, of the City of Washington, 
District of Columbia, do make, publish and declare this Codicil 


to my Last Will and Testament executed on, to wit, April 28th, 


I.. I give to my butler, WILLIAM GARDNER, if he survive 
me, a legacy of ONE HUNDRED DOLLARS ($100.00) for each yeer or 
period of twelve (12) months that he may have been in my service 
at the time of my decease. : 

II. I give to my laundress, MARY GOOD, & legacy. of 
FIVE HUNDRED DOLLARS ($500.00). : 

III. I give to ny accountant, RICHARD ¥. HYNSON, a 
legacy of TWO THOUSAND DOLLARS ($2,000.00) in recognition of his 
efficient services, and, without attempting to control the 
absolute discretion of the Executors and Trustees nominated in 
my Will, I suggest that, in so far as it may be possible or 
desirable, they utilize his services ani knowledge of my affairs 
4m connection with the administration of my estate. 

Iv. I hereby ratify and confirm the provisions of ny 
said Last Will and Testament in all other respects. 


Yorm No. 78 


Guited States District Court for the District of Columbia 


HOLDING PROBATE COURT 


Disrzicr or Cotumst, to wit: 5 

3, Taxzopore Cocswxix, Register of Wills for the District of Columbia, Clerk of the Probate Court, 
Wo Ferebp Certify, That the foregoing is a true copy of the original will__and codicil 

Dhl apps, Mie, OS T. (Thorp) Boardman = deceased, 
and-the-proof thereef, filed and recorded in the office of the Register of Wills for the District of Columbia, 
Clerk of the Probate Court, aforesaid; and that the said will__and_ codicil 
after having been duly proven,-as-will appear-by the proct-thereto-stiaehed«=___were__, by order 
of the said Court, in sccordance with the laws of the District of Columbia, admitted to probate and record 
out the four tty 0 ides op cr tehetey pee ta stp 1p cos eheeandninebandred 
end _forty=six. _ 

J Further Certify, That said will 824 codicil  -§--» were sully executed 
and proved agreeably to the laws and usages of the District of Columbis, and that I have compared the 
foregoing copy of said wil_._amd_codici) et the prook- 
thereof, with the original record in said office, and find it to be a full, true, and correct transcript thereof. 

| @itess, my hand and the seal of said Probate Court, this 
29th ___ dayof ____ July a. 1965- 


aR : a 
Register of Wills for the rome ae 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AMERICAN SECURITY AND 
TRUST COMPANY 


Plaintiff, 


Civil Action 


v. No. 1953-65 


PRANK GRAHAM JOHNS, JR., ET AL., 


ee ee ee ee ee ee ee ee ee 


Defendants. 


ANSWER OF DEFENDANT 
FRANK GRAHAM JOHNS, JR. | 
TO COMPLAINT FOR CONSTRUCTION OF WILLS, 
FOR INSTRUCTIONS TO TESTAMENTARY | 
TRUSTEE AND FOR DECLARATORY JUDGMENT 


| 
1 


Comes now Frank Graham Johns, Jr., one of the named de—- 
fendants in the above-entitled and numbered cause, by his at- 
torneys, and files his original answer to plaintiff's original 


complaint and respectfully states: | 


1. For answer to paragraphs l, 2, 4 and 6 of the com- 


plaint, defendant admits the allegations contained therein. 


2. For answer to paragraphs 3, 5, 7, 8, 9, 10, and il, 
defendant is without knowledge or information sufficient to 
form a belief as to the truth of the averments thereof and 


therefore demands strict proof thereof. | 


3. The allegations contained in the first 9 lines of 
paragraph 12 are substantially correct and therefore admitted. 
Defendant is without knowledge or information sufficient to 


—- > 


form a belief as to the truth of the remaining allegations ap- 


pearing in the concluding sentence of paragraph 12. 


4. Inasmuch as paragraph 13 of the complaint and par- 
agraph 7 of the prayer present for determination the rights of 
Frank Graham Johns, Jr. in and to the income and principal of 
the several trusts, defendant has no objection to this Court 
entertaining this action for declaratory judgment and to the 
determination of the issues as so stated in paragraph 13 of the 


complaint and as 80 requested in paragraph 7 of the prayer. 
WHEREFORE, defendant Frank Graham Johns, Jr. prays: 


1. That the Court enter judgment declaring that Frank 
Graham Johns, Jr. is entitled to the share of the income from 
each trust which share of income has heretofore been paid to 


Florence Boardman Johns; 


2. That the Court enter judgment declaring that Frank 
Graham Johns, Jr. is entitled to and shall receive the accumu- 
lated income from i ealeeumra? trusts which plaintiff holds and 
has so held since the death of Florence Boardman Johns and 
which represents that portion of the total income from such 
trusts to which the said Florence Boardman Johns has heretofore 


been entitled and which she has heretofore received absolutely; 
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3. That the Court enter judgment declaring that Prank 
Graham Johns, Jr. is entitled to the share of the principal of 
the trusts created by item VIII of the Will of Pracence Sheffield 
Boardman and under item VIII, paragraph (b) of the Will of Mabel 


Thorp Boardman. 


4. That the Court grant such other relief as may be just 


and proper. 


J. William Cain | 
Carroll L. Gilliam 
| 
Madison Building — 
1155 Fifteenth Street, N. W. 
Washington, D. C. | 
296-2900 : 
Attorneys for Defendant 
Frank Graham Johns, Jr. 


i 
| 
| 
| 
y 
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USITED STATES DISTRICT COURT 
POR THE DISTRICT OF COLUMBIA 


AMERICAN SECURITY AND TRUST COMPANY, 
As Trustee u/w of Plorence Sheffield 
Bcerdman and as Trustee u/w of 
Mabel Thorp Boardusn 
1Sth Street at Pennsylvanie Ave., B. W. 
Washingtoa, D. C. 


Plainciff 
PRANK GRAHAM JOENS, III 
a ainor 


245 Maplewood Drive 
Gul? Breese, Florida 


Gulf Breese, Florida, et al. 


Defendants 


Come now Frank Graham Johns end Sandra Blair Johns by Joba F. 
Doyle, their Guardian Ad Litem, end aske Anewer to the Complaint for Construc- 
fon of Wills, for Instructions to Testamentary Trustee end for Declaratory 

t¢ as follows: 
1. These defendants sdait the ellegetions contained in Paragraph 
of the Complaint. 
2. These defendants eduit the allegestions contained in Paragraph 
> of che Complatat. 

| | 3. Respecting the allegetions contsined in Paragraph 3 of the 

Poapisint, these defendants adeit thet they claim or mey claie interest in 

he ree of the income end prinsipel of the trusts, thet they ere citizens and 

| of the United States end non-residents of the District of Columbia 

; ceside st the addresses given fer thea in the caption of the Complaint; 
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that they are minors and that their relationships to frank Graben Jobas, Jr., 
aad to florence Boardman Jobas aud to Plorenca Sheffield Boardasn and to Mabel 
Thorp Boardman are es described in the said paragraph. These defendants are 
without xnowledye or information sufficient to form e belief as to the truth 
of the remaining allegations of the said paragraph. | 

&. These defendants edait the allegations contained in Paragraph 
4 of the Complaint. : 

5. These defendants are without knowledge or taforsstion suf- 
ficient to form a belief as to the truth of the allegations cootaized in 
Peragraph 5. i 

6. These defendants sdatt the allegations contained ta 
6 of the Complaint. , 

7. These defendants are without knowledge or inforaattoa suf- 
ficient to fore a belief as to the truth of the allegations coutained in 
Paregraph 7. , 

8. These defendants are without knowledge or information suf- 
ficient to forma belief as to the truth of the allegat ious contaiued in 
/ Paragraph 8. | 

9. These defendants are without knowledge or information suf- 
ficieat to form @ belief as to the truth of the allegetions contained in 
y Paragraph 9. | 
10. These defendants are without knowledge or inforaa tion euf- 
ficfeat to form a belief as to the truth of the allegations coatetned in 
Paregraph 10. i 
11. These defendants are without knowledge or 
ftctent to fora a delief as to the truth of the allegstions contained tn 
Paregreph 1i. , 

12. The allegations contained in the firet nine lines of Para- 

graph 12 of the Coaplaint ere eduitted. These defendants are without 


taformation suf- 
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knowledge and information sufficieat to form s belief as to the truth of the 
reasining allecgetions contained in the said paragraph. 

13. The allegations contained in Paragraph 13 of the Complaint 
ere conclusions of law to which answer is not required but if anewer be re- 
quired, the defendants interpoes no objection to the entertainment by this 
Court of the cause or to the determination by the Court of the issves presented 
therein. 

WHEREVOR, having fully answered these defendants through their 
Guardian Ad Litem, prays: That the Court construe the terms “issue,” 
“surviving issue,” "then surviving iseve” and ell other words of siatler 
meaning or content es the seme are used or found in the willis of Vloreace 
Sheffield Boerdwan end Mabel Thorp Scerdusa to mean and include Frank Grahes 
Johas, Jr., the sdepted son of Florence Bosrduen Jokas end his children, Frank 
Geahes Johns, III, and Sendra Bleir Johns, in the seee menner end to the sauge 
extest as though the said Frank Crehaem Johns, Jr., had been — to the ssid 
Flereace Bosrdmusn Johns; and to so instruct and order the plaiatiff herefa; 
aod to anter judgment so ordering and declaring the fights of Frank Grahes 
Jonas, III, end Sendra Blair Johns in the presises; and the Court accord theee 
ainor defendants such other and further relief es to this honerabdle Court 
seems just and proper. 


» 222, @ ainor 


FRAME CRARAH JOURS 
SANDRA BLAIR JOERS, a miner 


’ o ee hs Ae 
. ‘ 


Joba ¥. Doy 
Guardian Ad Lites 


206 Southern Building 
_ Washington, D.C. 20005 


3 


= 


I hereby certify that copies of the foregoing Answer ware mailed, 
postage prepaid, thie“ deyef__ , 1966, to Llewellyn 
C. Thomas, squire, Craighill & Aiello, 725 - 15th Street, MN. W., Washington, 
BD C., 20005, attorneys for the plaintiff, American Security ead Trust 
Company, J.Williae Cain, Jr., Zequire, Cain & Gilliaa, 2155 = 15th Street, 
B. W., Wasdtagton, D. C., 20005, attorneys for the defendant Frank Grahes 
Johas, Jr. snd Janes A. Creoks, Esquire, 1025 Veracet Avenue, K. W., 
Washington, D. C., Guardian Ad Litem. | : 
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2N THE UNITED STATES DISTRICT COURT 
POR THE DISTRICT OF COLUMBIA 


AMERICAN SCCUrRITY AND TRUST COMPANY, 
aes Trustce uw of Florence Sheffield 
Boardman and as Trustee cA of 
Mabel Thorp Boardman 
1Sth Street at Pennsylvania *“venuc, K. ¥. 


Washington, ©. ¢. 
Plaintif? 


Ve Civil Action 


21. EDITH BOARDMAN COBB, ct al. 0. 2553-55 
15210 Irdway Porad 
Cleveland, Ohio 


\. JEPFREY BITNCR COBB, 
2 minor 

=2274 Calverton koad 

Shaker rieights, Ohio 


7- SOHN MAVID GEADA, 
a manor 
3063 Vedar ‘treet 
Riverside, <alifornia 


ili. BRICEC W. WINNIS, 
a winor 
$22% Calle de Rio 
Sarasota, Florida 


14. CARRIE ANNE HATCHETT, 
a minor 
P. Oo. Box 6 
Lake Monroe, Plorida 


15. ROBLZRT THOMAS HATCHETT, 
s a minor 

P. Oo. Box & 

Laxe Monroe, Florida 


lo. RUSSELL WILLIAM NATCHETT, 
a@ mincr 
P. O. Box & 
Lake Monroe, florida 


17. MARTIN DANIEL HATCHETT, 


a ee RE RR eS SD A SD DS A SD SD SD DS SD SD SS ee ee DD A De SD DS eh eh 


25. ROBERT ALXAARDER BORKOMAN, 
@ minor 
1025 -xetiaa Avemc 
Akron, “hid 


) 

) 

) 

) 

) ' 
=°. CAROLI:% BOPRDMAN, ) 
2 minor ) 

373 Madison ‘vad ) 
*kron, Jhnic } 
) 
} 


Defendants 


ANSWER OF JEPPREY BITNER COBB, JOHN DAVID GEAD®, 
BRICE W. WINNIE, CARPIS ANNE HATCHETT, ROBEF 
TAOMAS HATCHETT, RUSSELL “ILLIAM SATCHETT, “APTIN 
LANIEL HATCHETT, POBERT ALEXAKDER BOARDMAN, anc 
CAROLISE BOPRDMAK, MINORS, BY JAMES A. CROOKS, 
GUARDIAN RD LITEM 


Come now Jcffrey Sitner <cobb, John LPavic Seade, rice ¥. 


Wannie, Carsie ?nne Hatchett, Robert Thomas datchett. Scesell 
Williax Hatchett, Martin Daniel Hatchett, Pobert hexander 
Boardman, and caroline Boardman, Mirors, by James < . their 
Guardian ad Litem. and for Answer to the ccomplrirct gor Construction 
of wills, for Instructions to Testamentary Trustee and for 
MYeclaratory Judgment. state, as follows: | 

1-12. That these defendants adit the allegations of 
paragraphs 1 through 11 of the complaint, except that defendant. 
Shelby Jett Soardman, attained age 21 years on Sovenher 7, 1965. 

22. qhat these defendants admit the firat three sentences 
of paragraph 12 of the Complaint. ‘These defendants are without 
knowledge or information sufficient to form a belie! as to the 
truth of the remaining allegations of paragraph 12. : ee 

13. That while the allegations of eee 23: are concie~ ie 
sions of law, these defendants state that st is appropriate that 
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the Court Cetermine the cnterestsz of the vartics to thir proceeding 
and instruct the Trustee. 

WHEPEPOPE, having fully answered, these defendants pray “hat 
the Corrt -onstrue the terms “issue” and “surviving issue” and 
other terms >of similar import used or appearing in the wills of 
Plorence cheftield Boardman and Mabel Thor> Boardman as not 
including Frank Graham Johns, Jr., the adopted son of Pilorence 
Boardman Johns, or his children, Prank. Graham Johna, III, and 
Sandra Blair Johns, or descendants, and, therefore, not entitled 
to amy share of income or remainder interests in shares of each 


trust under the vorovisions of said wills. 


A Crooks 


James A. Crooks, Guardian ad iitem for 
Jeffrey Bitner Cobb, John David Geada, 
Brice W. Winnie, Carrie Anne Hatchett, 
Robert Thomas Hatchett, Russell William 
Hatchett, Martin Daniel Natchett. 
Robert Alexander Boardman, and Caroline 
Boardman, minor defendants Kos. 3, 7, 
11, 14, 15. 16, 127, 25 ane 2°. 

1025 Vermont Avenue, HM. W. 

Washington, D.C. 20005 


CERTIFICATE OF SERVICE 


_ I certify thet copies of the foregoing Answer were mailed, 
portage prepaid, on the 27" aay of Chu a + 21966, tor 


Llewellyn C. Thomas, Esquire 
craighill and Aiello 
795, * isth Street, N. W. 


Washington, D. C., Attorneys for plaintiff 
J. Williem Cain, Jr., Esquire 

Cate Eibbe 

1155 - 15th Street, N. W. 


Washington, D. Ce, Attorneys’ for Gatendant Ho. 30 
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John M. Bixler, Esquire 

Jares 7. Gordy, ‘tsqvire | 

179C Remeyivants avenue, N. hw. 

vashington, J. <., Attorneys for defendants 
sos. 1, 2, 4, 5. » 8&8 3, 10, 12, 13. 18, 2%, 
<3. Zl, 22, 23, 24, 20, 27, 28 


Tonn YT. voyle, “squire 
205 Southern Building 
nashsagtoa, 2. ¢., Guardian 2d litem for 

Cefendants Nos. 31 and 32 | 


| 

| 

“ ee f- Sion 

Lit ewesn < + 
James A. Crooks | 
Guardian ad liten 
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éMERICAN SECURITY AND TRUST COMPANY 
as Trustee u/w of Florence Sheffield 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Boardman and as Trustee u/w of 
Mabel Thorp Boardman, 


1. 


9. 


10. 


Plaintiff 


ve 


EDITH BOARDMAN COBB 
15210 Ordway Road 
Cleveland, Ohio 44120 


CARL B. COSB : 
22276 Calverton Road 
Shaker Heights, Ohio 44122 


RICHARD H, COBB, JR. 
1310 Tangier Way 
Sarasota, Florida 33579 


RICHARD H. COBB, III 
Hq. USASE, APO 
New York, New York 09757 


DOROTHY C. STEPHENSON 
3636 Cedar Avenue 
Riverside, California 92501 


ELIZABETH BOARDMAN KRUSE 
6604 Midnight Pass Road 
Sarasota, Florida 


LEWIS E, HALL, III 
Hq. — Det. 19th Ord. Bn., APO 
New York, New York 09166 


FRANCES BOARDMAN KELLER 
2102 East Poik Street 
Phoenix, Arizona 


ANITA BOLRDMAN WEATHERS 
5123 Ocean Boulevard 
Siesta Mey 

Sarasotz, Florida 


PATRICIA W, HATCHETT 
Pp. 0, Box 8 
Lake Monroe, Florida 


MABEL BOARDMAN STUART 
P. O. Box 5206 
Sarasota, Florida 


WILLZ2.. N. STUART, JR. 
P. 0. So: 5206 


Sarasota, Florida 
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Civil Action 
No. 1953-65 


20. KAREN STUART SABA 
4508 S. Tamiami Trail 
Sarasota, Florida 


21. WILLIAM JARVIS BOARDMAN, IIT 
1015 Amelia Avenue 
Akron, Ohio 44302 


22. WILLIAM JARVIS BOARDMAN, IV 
904 University Avenue 
Boulder, Colorado 


23. JOHN SHEFFIELD BOARDMAN 
M.A.G. 15 — V.M.A. 211 
El Toro Marine Corps Air Base 
El Toro, California 


24. SHELBY JETT BOARDMAN 
1015 Amelia Avenue 
Akron, Ohio 44302 


26. SHEFFIELD BOARDMAN 
$20 Yale Avenue 
Terrace Park, Ohio 


27. SHEFFIELD BOARDMAN, JR. 
820 Yale Avenue 
Terrace Park, Ohio 


28. MAX GLOVER BOARDMAN 
375 Madison Road 
Akron, Ohio 


Fe ee 


Defendants 


. ANSWER OF DEFENDANTS EDITH BOARDMAN COBB, ET AL, 


Come now Edith Boardman Cobb, Carl B. Cobb, Richard 
H. Cobb, Jr., Richard H. Cobb, III, Dorothy C. Stephenson, 
Elizabeth Boardman Kruse, Lewis E. Hall, III, Francis Board- 
man Keller, Anita Boardman Weathers, Patricia W. Hatchet, 
Mabel Boardman Stuart, William N. Stuart, Jr., Karen Stuart _ 
Saba, William Jarvis Boardman, III, William Jarvis. ac 
IV, John Sheffield Boardman, Shelby Jett Boardman, Sheffield 
Boardman, Sheffield Boardman, Jr., and Max Glover Boardnan, 
defendants in this case, by their attorneys, and answer 
plaintiff's. complaint for. construction of wills, for instruc— Re 
tions to ‘testamentary trustee and, for. declaratory dudgnent 


as follows.. 


1.-12. These defendants admit the allegations in 
paragraphs 1 through 12 of the complaint and allege that 
defendant Shelby Jett Boardman attained majority on November 
7, 1965. 

13. These defendants admit the allegation in para- 
graph 13 of the complaint; state that they have no objection 
to the plaintiff's prayers for instructions from this Court 
or to this Court's construction of the portation of the 
wills of Florence Sheffield Boardman and Mabel Thorp Board- 
man quoted in paragraphs 4 and 6 of the complaint; state 
that they have no objection to this Court's entry of a 
declaratory judgment determining the defendants' interests 
in the trusts created by those quoted provisions; and 
allege: 

_@. That they and their minor descendants are 
the sole surviving descendants by blood of 
William Henry Boardman, Florence Sheffield 

. Boardman's only son and Mabel Thorp Boardman's 
only brother. : 

b. That Florence Sheffield Boardman and Mabel 

| Thorp Boardman knew that in 1924 Florence 

_ Boardman Johns adopted the defendant Frank 
Graham Johns, Jr. ; 

'¢. That Florence Sheffield Boardman's will 
was prepared by C. F. R. Ogilby of the law firm 

Of Peele & Ogilby and that Mabel Thorp Board- 

“man's will was prepared by John Spalding Flannery 

| of the law firm of Flannery, Craighill & Aiello. 

“a. That C. F, R. Ogilby and John Spalding, Flen- 

 nery, each of whom have died, were members of 
the District of Columbia Bar, were competent and - 
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experienced in drafting wills, and conbected 
an active probate and estate Eactice: 
e. That Florence Sheffield Boardman and Mabel 
Thorp Boardman intended, in the provisions of 
their wills quoted in the complaint, to pro- 
vide for these defendants and their descend- 
ants by blood, and. to exclude the defendant, 
Frank Graham Johns, Jr., and his descendants. 
f. That the words “surviving issue" in the 
quoted provisions of Florence Sheffield Board— 
man's will (1) include (except for Edith 
Boardman Cobb) only these defendants and their 
descendants by blood, and (2) exclude the de- 
fendant Frank Graham Johns, Jr., and bis descend- 
ants. | 
g. That these defendants and their descendants 
by blood are the only persons having any inter- 
est in the income and principal of che trusts 
created by the quoted provisions of Florence 
Sheffield Boardman’s and Mabel Thorp Boardman's 
will. : 

WHEREFORE, the premises considered, these defendants 
pray: : ° 

1. That this Court construe Florence Sheffield .. 
Boardman's and Mabel Thorp Boardman’s wills and instruct the 
plaintiff, as trustee under those wills, that the words “sur- 
viving issue,“ in the provisions of those wills quoted in para- 
graphs 4 and 6 of the complaint, include only these defendants, 
except tor Edith Boardman Cobb, and their descendants by blood, ; 
and exclude Frank Graham Johns, Jr, adopted child of Florence : : 
Boardnan Johns, and is descendante. ee | 
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2. That this Court enter a declaratory judgment 
determining that these defendants and their descendants by 
blood are the only persons having an interest in the income 
and principal of the trusts created by the provisions of 
Florence Sheffield Boardman's and Mabel Thorp Boardman's 
wills quoted in paragraphs 4 and 6 of the complaint. 

3. For such further relief as to this Court may 


seem proper and the case may require. 


Fo anes F. Gordy 
oF 


7 < 


Clarence T. Kipps, 


1700 Pennsylvania Avenue, ‘N. W. 
Washington, D. C. 20006 
223-2626 
Attorneys for. Defendants 
. Edith Boardman Cobb, et al. 


wee 


CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing Answer 
were mailed, postage prepaid, this 22d day of Roiast 1966, 
to Llewellyn C. Thomas, Esquire, Craighill & Aiello, 725 - 
15th Street, N. W., Washington, D. C. 20005, attorneys for 


the plaintiff, American Security and Trust Company ; J. William 


Cain, Jr., Esquire, and Carroll L. Gilliam, Esquire, 1155 - 
15th Street, N. W., Washington, D. C. 20005, attorneys for 

the defendant Frank Graham Johns, Jr.; James A. Crooks, Esquire, 
guardian ad litem, 1025 Vermont Avenue, N. W., Washington, D. C. 
20005; and John F. Doyle, Esquire, guardian ad Litem, 206 
Southern Building, 15th and H Streets, N. W., Washington, 

D. C. 20005. : 
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UNITED STATES DIsTRICr COURT 
POK THE DISTRICT OF COLUMBIA 


AMERICAN SECURITY AND TRUST COMPANY 
es Trustee u/w of Florence sheffield 
Boardman and as Trustee u/w of 
Mabel Thorp soardman, 

Plaintif£ vivil Action 
Sd. 1953-65 
v. 


EDITS BOARDMAN COBB, et al., 


oa oe we ee ee oe ee ee ee ee ee Oe 


Defendants 


POINTS AND AUTHORITIES IN SUPPORT OF PLALNTIPP*S 
——__-MOTLON FOR SUDGMENT OF THE PLEADINGS 


Facts 
The essential facts are est forth in the family chart 

attached as exhibit A to the complaint, cpotan teal dencentanke 
of Florence sheffield Soardman and their lines of descent, and 
an the provisions of the wills of Florence Sheffield Soardman and 
Mabel Thorp Soardman, quoted in paragraphs <4 and 6 of the 
complaint. True copies of the complete wills are attached as 
exhibits 5 and c. 

wo truste were created, one by each will, with 
provision for the payment of income to four life beneficiaries, 
Mabel Boardman Randolph, Florence Boardman Johns, Edith Boardman 
Cobb, and Willias J. Boardman, II (under the first will) or 
Elisabeth Wetmore Boardman (under the second will). with a 
provision that the trust continue until the death of the last 
survivor of the four life beneficiaries and that until termin- 


tion the “surviving issue” of each life beneficiary should take 
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eno ahure Or) Saccmeient Tt cenalictualiicarnination otiecaae Zach 
will further provided that in the event any of the four died 
without issue, the share of income would be divided among the 
other shares. Finally the wills provided that upon teranation 
the trust be davaded among the then surviving issue of each of 
the life beneficiaries, per staroes- ! 

nabel soardwan Zandolph died without issue in 1953 60 
that the trust ancome is now distributed in thirds. Willian J. 
their one-third shares of income are being peid equally to their 
five children. Saath Boardaan Cobb is living and is receiving 
her one-third share of income. ¥lorence Boardman Johns died in 
1964. Sue had no chiléren born of her but. adopted the defendant 


®xank Graham Johns, Jr., who survives. 


wmestion of law for Ducision 
whether under the terms of the wills providing for *earvaving 
Aseue" this adopted eon is entitled to one-third of the net 
income from the date of the death of Florence foardean Johns 
and whether he and his children are entitled as eventual 
renninéernen to share in the distribution of principal. if any 


Plaintiff’s Need for Instructions — 
Graham Johns as the adopted eon of Florence 2oardman Jobas is 
to be included or excluded aan’ benetictery of the two trusts 


because the law in the District of Columbia on this point appears 
to be unsettled and the decisions in other jurisdictions appear 


to be in conflict. 


The Sequence of Events in this Cage 


January 14, 1922 Florence sheffield boardman executed 
her will. 
April 12, 1924 Florence Boerdman Johns and her 


husband adopted Prank Grahams Johns, 
Jr. by Gecree of the Probate Court 
of the County of Cuyahoga, Qhio. 


April 25, 1928 florence Sheffield Boardman died. 

April 28, 1944 Mabel Thorp Soardsan executed her 
will. 

March 17, 1946 Mabel Thorp Soardman died. 


July 25, 1964 Plorence Boardaan Johns, one of 

the life beneficiaries entitled to 
@ share of net income, died, and 
the question arose whether her 
adopted son was entitled to a share 
of the income. The pertinent words 
of both wills for interpretation 
are the “surviving issue” and the 


Pertinent local authorities are as follows: 
Snoemakex v- Homan 62 App.d.Cc. 120, 65 F.2d 208 (1933). 


Maxean v. doaxka 103 7. supp. 506 (1952), aff0. 92 App. 
D.C. 164, 204 P.28 56 (353). 


. ational Metropolitan sank, Civil Action Ho. 
393-59 (U.3.D.Ct. for D.C. Mov. 4, 1959). 


D. C. Code 1940, $§ 16-201 et. seq. (Act of August 25. 
1937). ap aoa 


- 


D. C. Code 1961, $6 16-208 et. seq. (Act of June 9, 1954). 


DB. C. Code 1961 (Supp. V). $§ 16-301 et. seq. (Act of 
December 23, 1963). 


-52- 


+ 


In Sheemaker v- Jowman. supra, the testator, Pierce 
Shoemaker, made @ will on February 25. 1891 directing trustees 
to sell his property and to distribute the proceeds equally 
among his four children or the survivors of the: and provided 
further that if any of those children should have died “leaving 
lawful issue, him, her, or them, surviving at the time of making 
any such distribution” then the proceeds were to be divided 
“equally between my surviving children and the issue then living 
of my Child and children.” The testator died May 20, 1391. 
Many years elapeed before the trustees sold all of the property. 
One of the four children of the testator, Louie P. shoessker. 
@ied on November 24, 1916 leaving @ son, Abner Shoamaker. Abner 
@ied on April 28, 1920 leaving an adopted son, Louis Glover 
GarGiner. Thereafter the surviving trustees sold come property 
and the question arose whether this adopted son should succeed 
to his father’s interest. ‘the District Court decided that he was 
not so entitled. The Court of Appeals affirsed, giving as @ 
reason that “it is settled law, we think, that an adonted child 
inberits only from his sdopted parents, and does not inherit 
through the foster parents, from direct or collateral kin.“ 

In 1937 a new adoption law (58 Stat. 844) wes enacted 
for the District of Columbia, which provided specifically thet 
while the adoption created aatual rights of immerttance between 
the adopting parents end the adopted chil. “adoptees shall not 
iaberit fron collatere) relatives of or the parents of edoptar”. 

ee the a erated an the Seneanar case. Be Cc. 
Code, 1940, § 26-205. | 
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In Noreen v- Sparks, supra, the testatrix, Elizabeth 
Hooper, had made a will in 1379 creating a life estate in Cornelia 
Ross Potts and providing that upon her death one-half of the 
resainder “is hereby devised to such child and children of said 
Cornelia Ross as said Cornelia Ross may leave surviving her, and 
the descendants of any deceased child or children”. The testatrix 
died in 1880. In 1942 Cornelia koss Potts adopted a son aged 20 
and in 1944 another son aged 26. She died in 1950. The District 
Court, after reviewing the authorities, including the revision 
of the 1937 adoption statute and the shoemaker case, construed 
the will as not including the adopted gons. The Court of Appeals 
affiraed. 

In 1954 Congress amended the adoption statute and 
provided that any person adopted thereunder should have mutual 
rights of inheritance with his adopting parents and providing 
further that the adopted person “shall: teke from, (through, end as 
@ representative of his adoptive parent or parents in the sae 
manner as @ child by birth® (D. C. Code 1961, § 16-222). This 
anemiing statute provided that the term “child” or its equivalent 
in a will shall in the District of Columbia be held to include 
any adopted person, unless the contrary plainly appears by the 
terms thereof, whether or not executed before or after the 
Becres of meope ion £5) 16-aa a - ane statute (farther stated, cnet. 
ats provisions “shall Rave no retroactive effect except to the 
autent thet they spect tically so provide end shell aot: be 
construed as affecting in any vay the rights and relations 
obtained by any decree of adoption entered prior to June 8, 1954 
* ¢ * .” (§ 16-225). : 


ie 


The 1954 acoption law had bean copied coats fron 
the Maryland statute of 1947, which coutained ainost exactly the 
Sane teras for construing the worde “chilc” or its equivalent. 
Cf. Laws of M4. 1947, ch. 599, $ 33 K (c)- ~ Safe 
Deposit and Trust So. 196 Md. 39, 8l A.2a 207 (2951) at was held 
that the statute dic not apply to the w2il of a testatrix who had 


Gied many years before. Frederica Gutman died in 1923 leaving 
an estate in trust for the lifetine of ner children apd providing 
that upon the death of the survivor of all of the children the 
reasinder should go to “the child or children of each of my 
Ceceased chiléren”. The last survivor died in 1948 leaving a 
son adopted by him in 1928. This adopted son claimed a share 
and rolie@ on the 1947 statute. ‘The Court of Appeals held that 
his argument could be accepted only if the statute were given 
retroactive effect. HUolding the tative as a pteteatamok 
express such intention, it decided that the Act of 1947 did not 
touch the meaning of the will of a testatrix who hed died in 1923 
The same problea arose in an unreported decision of 
this Court, Platt v. lational Metropolitan Bank supra. Prank 
Casey made his will in 1927, leaving the estate in trust for the 
Lafetine of his wife, and upon the termination of the life estate 
“to the children then living of the said Landra 3. Flatt, now 
of washington, D. C., and the said James B. Platt, now of 
waltimore, Maryland, in equal portions, share and share alike.“ 
Tae testator died in 1932. In 1941 Landra B. Platt adopted a 
son. In 1989 the Life estate terminated upon the death of the 
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wife, and the adoptod 3on claimed a shars. in submitting the 
case to the District Court, he argued that the provisions of the 
statute applied to tne construction of the will. The argument 
to the contrary was based on the earlicr law established by the 
Sheemaker anc voreen cases and on the ‘aryland case holding that 
similar provisions wore not to ve given retroactive effect in 
the circuastances. The Court decided in tavor of the adopted 
on, thus construing the word “child” as including an adopted 
econ. wo opinion was filed and the decision was not appealed. 
Because of the foregoing decisions and statutes, and 
more particularly because the word involved in the Soardman wilis 
is “issue” rather than “child”, the trustee is unable to 
determine whether the claim of frank Soardaan Johns should be 
honored, and requires the instructions of this Court for the 
futuxe division of income and for the division of principal at 


ternination. 


CRAIGHILG « AIELLO 


PS aL —— 
Llewellyn C. 


725 Pitan voewes Street, 4.W. 
Room 901 
Washington, D. C. 20005 
347-9578 

Attorneys for Plaintiff 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


|| AMERICAN SECURITY & TRUST ) 

; COMPANY, ) 

Plaintité, ! 

v. Civil Action So. 1953-65 
| EDITS BOARDMAN COSB, et al., ; | 

| Defendants. 

MOTION FOR SUMMARY JUDGMENT 

i Comes now Frank Graham Johns, Jr., defendant: 


| in the above-entitled and numbered cause, by his attorney. 
and moves for summary judgment on the ground that the previ- 
| caszy filed pleadings and the affidavits filed herein show 
no genuine issue of material fact and that, as a matter of 


| 
| 
| 
! 


i ’ 
| law, this Court should declare: 


i 2. That Frank Graham Johns, Gr. is entitled to 

| the share of <ne income from each trust which 

| Snare of income has neretofore been paid to 
Florence Boardman Johns; 

| 2. That Prank Graham Johns, Jr. is entitled to 

| and shall receive the accumulated income from the 
several trusts which Plaintiff holds and tas so 

| held since the death of Florence Boardman Johns 
and which represents that portion of the total ‘ 
lh 


. | 
income from such trusts to which the said Florence 


wnich she has heretofore received absolutely: 


‘ 
| 
i} 
' 
i 
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3. That Prank Graham Johns, Jr. is entitled 'to 


| 
the share of the principal of the trusts created 


i by Item VIII of the Will of Florence Sheffield 

t Boardman and under Item VIII, Paragraph (b) of 

| the Will of Mabel Thorp Boardman. | 

A Memorandum of Points and Authorities in support 


of this motion, two affidavits and a statement of material 


are attached hereto and mace a part hereof by reference. 


Origins? Signzh OT 

By J. Wiliiam Case. J=- | 
J. William Cain, Jr. 

600 Madison Building 

1155 15th Street, N. W. 


facts to which there is no genuine issue, with exhibits, 


Washington, D. Ci 20005 


: Grove, Jaskiewicz and Gillian 


|| 600 Madison Building 
i 1155 15th Street, N. W. | 
| Washington, D. C. 20005 : 
i 
H CERTIFICATE OF SERVICE 
| 
| 
t This is to certify that I have this day served a 
! 
1 copy of “The Motion For Summary Guégment™ upon Llewellyn C. 


Thomas, Esquire, Craighili and Aiello, 725 15th Street, N-W., 
: Washington, D. C. 20005, John F. Doyle, Esquire, 206 Southern 
; Building, 15th and H Streets, N. W., Washington, D. c. 20005, 
} James A. Crooks, Esquire, Willey and Crooks, Global Building, 
i 1025 Vermont Avenue, N. W., Washington, D. Cc. 20005 and ea 


4 Me Bixler, Esquire, Miller and Chevalier, 1700 Pennsylvania 


y 


" Avenue, N. W., Washington, D. C. 20006, postage prepaid, and 


Dated at Washington, D. C. this 22nd day of May, 1967. 


J. Willtun Cain, Jr. is 
J. William Cain, Jr.) 
| 


Of Counsel: Attorney for Defendant 
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EXHIBIT A 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


i 
AMERICAN SECURITY AND TRUST COMPANY 
i 
$ 


I EDITH BOARDMAN COBB 


| AFFIDAVIT OF 
FRANK GRAHAM JOHNS. JR... DEFENDANT 


Hi The essential facts are set forth in the family 
i Chart attached as Exhibit A to the complaint, showing the 


il descendants of Florence Sheffield Boardman and their lines 


{ 

of descent, and in the provisions of the Wills of Florence 
|Sheffield Boardman and Mabel Thorp Boardman, quoted in 
paragraphs 4 and 6 of the complaint. The family chart 


} 
' 


| 


accurately reflects the information shown thereon to the 
a of my knowledge. 

To the best of my knowledge and belief, two trusts 
were created, one by each Will, with provision for the payment 
|}of income to four life beneficiaries, Mabel Boardman Randolph, 
Florence Boardman Johns, Edith Boardman Cobb, and William J. 
Boardman, II (under the first Will) or Elizabeth Wetmore 
— (unéexr ‘the second Will), with a provision that the 
trust continue until the death of the last survivor of the 
four life beneficiaries and that until termination the *sur- 
viving issue” of each life beneficiary should take the hace 
of income until the final termination of trust. Each Will 
further provided that in the event any of the four died 
Sox issue, the share of income would be divided ‘among 


ithe other shares. Finally the Wills provided that upon 
i | ds 
: termination the trust be divided among the then surviving 


issue of each of the life beneficiaries, per stixpes. 
" | 
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' v. ) Civil Action No. 1953-65 
) 
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|| so that the trust income is now distributed in thirds. | 


Mabel Boardman Randolph died without issue in 1953 


Wi l= 


tliam J. Boardman and Elizabeth Wetmore Boardman are both 


|deceased and their one—third shares of income are being paid 


f 


equally to their five children. Edith Boardman Cobb is 


feicies and is receiving her one-third share of income. : 
\ 


pe Boardman Johns died in 1964. She had no children 


— of her but adopted defendant Frank Graham Johns, ao 


|agtiant herein, on April 12, 1924. By decree of the 


Probate Court of the County of Cuyahoga, State of Ohio. 


yA copy of said decree is attached hereto as Appendix A. 


J 
! ~~, RY 
: Ss craten cee > 
| 


| i, Frank Graham Johns, Jr., Defendant in Civil 


|action No. 1953-65, being first duly sworn, on oath depose 
| 


} and say: that I have read the foregoing affidavit by me 


line true. 


i subscribed and mor to efore ne this 27 °7ae 


: of fete 1967. 


hy Commission expires: 
: x01 ante SATs OF onion ar cane 
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i 
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i subscribed and that I veriiy believe the facts therein to 


aay. 
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EXHIBIT B 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AMERICAN SECURITY & TRUST 
COMPANY 
Plaintifé 


Civil Action No. 1953-65 
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SU2PLEMENTAL AFFIDAVIT 
OF FRANK GRAHAM JOHNS, UR., 
DEFENDANT 


Frank Grahaa Johns, Jr., first having deen duly sworn, 
| Geposes and says: 
This affidavit is submitted as a supplement to the affidavit 
subscribed by me and sworn to before a Notary Public on April 21, 


On April 12, 1924, Prank G. Johns and Florence Boardman Johns, 
in the Probate Court of Cuyahoga County, State of Ohio, adopted the 
undersigned affiant. The said Florence Boardman Johns was 33 years of 


age at the time of the adoption having been born on October 9, 1891. 


I ee 
_ 


Until her death in 1964, Florence Boardman Johns had no other children, 
natural or adopted, except for affiant, Frank Graham Johns, Jr. 
At the time of adoption, affiant herein was 2 years of age. Until 


ewe eee > 


his marriage in 1950, affiant herein resided at 1517 San Rafael, Coral 


: 1 
Gables, Florida, with his parents, Prank C. Johns, Sr. and Florence | | 
Boardman Johns, excepting for the tine that he served in the armed 
forces from 1943 to 1946. After the death of affiant's mother, 
Florence Boardman Johns, he xeturned to his atk * nome and saan 
residency with his father, who is eldezy and infirm and needed affiant's 


t 
assistance and care, and affiant has continued residing with his father . 
at the family home above described. vg 


Throughout the aforementioned period, as well as to he present 
time, affiant herein believed kimsel= “treated as a eaher of the 
family” inasmuch as he was frequently consulted by his mother in connec-~ 
tion with her business affairs, which larsely related to os various 
family trusts, and even as a youngster, affiant's mother — hin 
with her to visit the American Security & Trust Company St itashinscan ; 
D.C., and on such occasions, would explain in detail to nim the various t 
trusts which the said trust company was handling for her and other 
members of the faniiy. | i 

Affiant has, oa many occasions, visited with his Several cousins 
at their places of residence, and they have visited with nim at his 
family home in Coral Gables, and on many of these occasions, the © 
conditions o= the family trusts were discussed fcosly by ail parties: 

Affiant*s cousin, Carl B. Cobb, is respected by aftiant to be ap 
outstanding stock broker and stock consultant, and on many occasions, 


aifiant has Giscussed not only the family trusts with Carl B. Cobb, 


me ema em oe 


but also affiant*s own personal stock affairs, as well as his mothers 
stock affairs, always in a confidential manner as would be expected of 
members with a closely knit family relationship. : 

While affiant was in the armed forces and stationed in the State 
of California, he, on a great number of occasions, visited his aunt, 
Mabel Boardman Randolph. ané ona number of these occasions he resided 
in her home week-ends as her guest, and oa these occasions was always 


given the free use of her automobile. | 
Immediately following the funeral of affiant's eee 
1964, affiant ard his father resided at the home of affiant’s aunt, 
Edith Boardman Cobb, at her request, and remained therefor a period of 
caree days. Since that time, Mrs. Cobb has visited with affiant and his 
father at thelr Coral Gables hone oa tvo occasions, and on Both of 


chose occasions, bas cenained with then as their guest for a period of 


one month. 


Affiant is, and has always been, on excellent terms with all of 
his cousins and all of his other relatives, and during his entire 
lifetime, has never been referred to, or held out by any of his said 
relatives as an adopted child, but instead, the first time that the 
reference to him as an “adopted child” was made, was after his mother's 
death, when the question of his right to anherit in this matter arose. 


Affiant further states that his aunt, Mabel Boardman Randolph, 


mene OE We neni 


by her Will dated November 4, 1954, named affiant as a beneficiary of 
her estate, and as her nephew he, in fact, inherited thereunder 
equally with her other nephews, Richard H. Cobb, Jr., Carl B. Cobb and 


William J. Boardman. 


<I, Prank Graham Johns, Jr., defendant in Civil Action No. 1953-65, 
being first duly sworn, on oath depose and say: that I have read the 
foresoing affidavit by me suoscribed and that I verily believe the 


facts therein to be true. 


Subscribed and sworn to before me this 3rd day of May, 1967. 


L Sen VA (ES 


Notary Public . 


My commission expires: 


. LARce 
- xt 
ROTARY PUBUE. rinks. SUNY, 20. 3 
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p27 63~. 


roma, 


oe ora APPENDIX A 
TE STATE OF OxIO ) ! 
CUYAHOGA county 5 "™ iN THE PROBATE COURT ! 
in Re 
George Bezel Suith 
Acoption On this i2th cay of dpril, 192k, this case came on to 


be heare upon the petition of Fronk G, Jonss ond Florence B. Jobns, for an order and 
cecree of this Court permitting then to adopt as their om child one George Harold Saith 
ané to have the nane of said child changed to Frenk Graham Jouns and also upon the answer 
of ©. H. SeSlond, Director of St. snn's Iinfent dsylun, consenting to such adoption and 
the exhibits and tostimeny.. : 

Ynereupon, tho Court being Silly advised in the premises, 
finds thas all parties in interest have had due knowledge of £ the pendency of these 
proceedings and that no objection ass been made to the Court against the proposed 
sdoptiona. Tae Court furtiar finds chat the said child wes duly surrendared by its 
mother to the St. Ana's Infont csylum snd that the said C. H, LeBloud, as director of 
said Asylum, is duly suthorized to conser: to such sdoption. : 

Tse Court Dotos> zinds that the said child has reaided 
ia the home of the pe toners Zor 2 poriod longer than six months, as required by law, 
to wit, since the 22nd cay of Dacexbex, 1922. ind the Court having exaxined the 
petitioners, Frank G. Johns cné Florence 3B. Johns separate ani cpart from each other 
anc boing satisfied fro: tha exemixction thst the petitioners are husband and wife and 
that each of them of Gis own tree will and eccore desires such adoption. And the Court 
being of the opinion from *hs testimony token in support of the petition, that the facts 
ated therein are true, that the patitiouars are persais af good moxel character and of 
TSpuveble standing in the commmity anc ere possessed of of sufficient means ani ability. 
to maintain and educate said chile properly ond that the best interest of said child 
wound be promoted by such adoption. tnd the Court being further satisfied that said 
child is suitciie for adoption and that all af the provisions of lm, relative to _ 
edoption, nave Soen daly commlicd w= | 

Tt is tlerefure, by the Court omdared and decreed that 
sciccacs ion be lend tute hereby srentecs and it ts further ordered that the nane of 
site ete shall be and 4t de Bensby changed fron George Zivwld Sith to Prank Graben 


wonns, “< proyed fare 


was Siete ol ORS 
CUYAHOGA COUNTY s 

2 FRANX J. LSRRICK, Probate Judge and Ex- 
officio Clerk of the Drobaic Court, within and coz said County, and in whose custody the 
Files, Sournals anc Records of said Cours are required oy the laws of the State of Ohio 
to be Kept, iereby corcify Gist the foregoing is taken and copied from Journal__226 __ 
page__390__o? the proceedings of saié Cours and that the same has been compared 
by me with the originai entry on ssid Journal, and is a correct transcript thereoz. 


M. ienae Mleaean® < 
De Wits2ss Whes2ss, ido hereunto subscribe my name 
and afvix the seci of said Court this__2ist __day of 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AMERICAN SECURITY AND TRUST COMPANY ) 
as Trustee u/w of Florence Sheffield ) 
Boardman and as Trustee u/w of ») 
Mabel Thorp Boardman, ) ! 
) | 
Plaintiff ) : 
) 
Vv. ) Civil Action 
) No. 1953-65 
EDITH BOARDMAN COBB, ET. AL., ) 
) 
Defendants ) 


CROSS-MOTION FOR SUMMARY JUDGMENT 


FOR DEFENDANTS EDITH BOARDMAN COBB, ET. AL. 


Defendant Edith Boardman Cobb and defendants nos. 
2, 4, 5, 6, 8, 9, 10, 12, 13, 18, 19, 20, 21, 22, 23, 24, 
26, 27 and 28, by this cross-motion in response to plain- 
tiff's motion for judgment on the pleadings, move the 
Court to enter, pursuant to Rule 56 of the Federal Rules 
of Civil Procedure, a summary judgment in favor of de- 
fendants nos. 1 - 29 and against defendants nos. 30 - 32, 
construing the wills of Florence Sheffield Boardman and 
Mabel Thorp Boardman, and instructing plaintiff, as 
trustee under those wills, that the words “surviving 
issue" in the provisions of those wills quoted in para 
graphs 4 and 6 of the complaint include only defendants 
nos. 1 = 29, except for Edith Boardman Cobb, and their 
descendants, and exclude Frank Graham Johns, Jr., the 
adopted child of Florence Boardman Johns, and his de- 
scendants (defendants nos. 30 - 32) on the ground that 
there is no genuine issue as to any material fact and 
that defendants nos. 1 - 29 are entitled to = judgnent 
as a matter of law. 1 Ree | 


This motion is based upon: 

(a) The facts stated in the pleadings; 

(b) The Statement of Undisputed Material Facts 
submitted by these defendants; 

(c) The statement of points and authorities sub- 
mitted by these defendants in support of this 
motion. : 


Dated: May 22, 1967 


John M. Bixler 
Attorney for Defendant, 

Edith Boardman Cobb, et. al. 
1700 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


Of Counsel: 


James F. Gordy 

Donald H. Olson 

Miller & Chevalier 
1700 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 
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FF er le er ee ee re a a 


this Hencreble Court fer a judgment ca the pleadings: : 

1. Declaring that the terms “issue,” “surviving iseue” end “then 
{sous as used in Item VIII of the will of Florence Sheffield 
dated Jeauary 14, 1822, and ta Teen VIII of the will of Mabel Thorp 
dated Apeil 28, 1944, ond all other words of eiatlar meaning or 
co the come ere used ead fount in the said wills, be construed to ta- 
lude Frauk Grehen Johns, Jr., the adopted con of Florence Boaréusn Johns, 
ennser and te the some extent as though the caié Freak Grshen Johns, Jr., 
veen born to the enid Florence Beardasa Johns anf to eo inetrect tad order 
plaintiff hereta ead thet the Court order such other and further relief 
the atner warde of this Quardion Ad Litem as to the Court comme just and 


2. Declaring that Preah Grehen Johns, Jr., 1s, under provisions 
doth wills os aforementioned, eutitled te immediate distribution of the 
shares of the treste previously paid te Florence Beardusn Jehas ead 
wested in bin interest to one-third ef the corpus ef beth treste, the 

| 
. | 
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ts, however, being subject to being divested by his death pricr to the 
ee of termination thereof and 
3. Declering thet Frank Grahem Johos, III, and Sandra Bleir Johns 
issue end surviving issue of Floreace Boarduan Johns and possess in equal 
the seme interest in end to the trusts described above as thet now 


ee by Frank Grahen Johns, Jr., provided, however, thet the vesting of 
or goatee ce shin aa thlaatolts Zokt a eee 
. » Jfe, prior to the dates of termisetion of the trusts. 
| Ae grounds for the said Motien, these defendants state that the 
Readings in this action being closed and there erising no issue of asterial 
t, the above-neasd ainor wards of this Guardian Ad Lites ere entitled to 
ae eo estter of lav. 
By way of elternstive, the eforessid aincre, by thie Guerdian Ad 
aeove thie Roserable Court for a summary judgment in their favor for 
jee ceagon that the pleadings, affidavits and exhibits on file in this cause 
trate thet there exists no genuine issue of aaterial fact end that these 
defendants ere entitled to judgusst es a aatter of lew. The affidavits 
Prenk Orehea Johns, Jr., and the exhibite therato, attached to the Motion 
© Summary Judgment of Frenk Oreham Johns, Jr., filed in thie cause, ere 
by reference and incorporated im and made a pert of this said Motion. 


| 

i 

IN THE UMITED STATES DISTRICT COURT 
POR THE DISTRICT OF COLUMBIA 


AMERICAN SECURITY AND TRUST COMPANY ) 
as Trustee u/w of Florence Sheffield ) 
Boardman and as Trustee u/w of 
Mabel Thorp Boardman, 


Plaintiff 
v. Civil Action Bo. 1953-65 


EDITH BOARDMAN COBB, ET. AL., 


dd 


Defendants 


MOTION FOR SUMMARY JUDGMENT OF DEFENDANTS 
- 3 i 14, 15, 16 7, 25 


| 

Comes now, James A. Crooks, guardian ad litem for Defendants 
Nos. 3, 7, ll, 14, 15, 16, 17, 25, and 29, and moves the Court 
for summary judgment declaring that Frank Graham Johns, Jxr., the 
adopted child of Plorence Boardman Johns, and his descendants are 
not entitled to any interest in the testamentary trust under 
“ITEM VIII" of the will of Florence Sheffield Boardman dated 
January 14, 1922, or in the testamentary trust under “ITE VIII(b)° 
of the will of Mabel Thorp Boardman dated April 28, 1944, and 
tnatructing platnt tle. can vrontent andar oniciuntite. tolenctole 
Frank Graham Johns, Jr. and his descendants from distributions 
provided for in said trusts. — cae: 

The grounds of this motion are: | 

1. There is no genuine issue of material fact. This guardian 
ad litem adopts the material facts contained in the Statement of 


Summary Judgment of Edith Boardman Cobb, et al. 


2. All parties in interest are before the Court. 
3. The proceeding is appropriate for the construction of 


the wills set out in the complaint. 


wrest 


James A. Crooks, Guardian ad 
litem for Defendants Nos. 3, 7, 
ll, 14, 15, 16, 17, 25, and 29 


CERTIFICATE OF SERVICE 


Copy of the within Motion and Points and Authorities in 


support thereof were mailed, postage prepaid, on the De 


1; . 
day of _“/\AQy _, 1967, tox 


Llewellyn C. Thomas, Esquire 

Craighill and Aiello 

725 - 15th Street, N. W. 

Washington, D.C., Attorneys for plaintiff 


J. William Cain, Jr., Esquire 
1155 - 15th Street, HN. W. 
Washington, D.C., Attorney for defendant No. 30 


John M. Bixler, Esquire 

1700 Pennsylvania Avenue, N. W. 

Washington, D. C., Attorney for defendants 
Bos. 1, 2, 4, 5, 6, 8 9, 10, 12, 13, 18, 19, 
20, 21, 22, 23, 24, 26, 27, 28 


John FP. Doyle, Esquire 

206 Southern Building 

Washington, D.C., Guardian ad litem for 
Gefendants Nos. 31 and 32 


pt Agel, 


Guardian ad litem 
1025 Vermont Avenue, NW. W. 


Washington, D.C. 20005 
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UNITED STATES DISTRICT COURT : 
FOR THE DISTRICT OF COLUMBIA , 


AMERICAN SECURITY AND TRUST COMPANY 
as Trustee u/w of Florence Sheffield 
Boardman and as Trustee u/w of 

Mabel Thorp Boardman, 


Plaintiff 


Civil Action 
No. 1953-65 


Ve 


EDITH BOARDMAN COBB, ET. AL. 


NaF NF Nee Sa Need ee a Ge Oe ee 


| 
| 


Defendants 


AFFIDAVIT 


State of Ohio, ) 
County of Cuyahoga, ) ‘%*S-: 


Edith Boardman Cobb, first being duly sworn, makes 
the following statements of fact: i 


1. I am a granddaughter of Florence Sheffield 
Boardman and a niece of Mabel Thorp Boardman. Throughout 
our lives, I had a close relationship with them both.. 
They left Ohio in 1898, thereafter living together in 
Washington, D. C., until the time of their Geatha From 
1901 to 1906 I attended boarding school in the District 
of Columbia and during that time regularly spent weekends 
with then. | 

Both my grandmother, Florence Sheffield Board- 
man, and my aunt, Mabel Thorp Boardman, were very much 
interested in my father and mother's family in Ohio. They 
regularly corresponded with us, and visited us: usually at 
least once a year. My age was 38 at the death of Florence 
Sheffield Boardman and 56 at the death of Mabel Thorp 


=-72=— 


2. At the time of the death of my grandmother, 
Florence Sheffield Boardman, there were then living 5 
natural children of my brother William Jarvis Boardman, II, 
and my 2 natural children. At the time of the death of ny 
aunt, Mabel Thorp Boardman, there were then living, in 
addition to my brother's 5 children and my 2 children, 

12 natural grandchildren. 

3. Although my sister Florence Boardman Johns 
moved in the nineteen twenties from Cleveland, Ohio, to 
Coral Gables, Florida, she and I remained close to each 
other all of our lives. She told me she knew that because 
her son Frank Graham Johns, Jr., was adopted, he would 
have no beneficial interest in either the trust estab- 
lished by the will of Florence Sheffield Boardman or the 
trust established by the will of Mabel Thorp Boardman. 

In addition, on many occasions, I heard her tell her son, 
Frank Graham Johns, Jr., that he must not expect to 
receive any property from either of those trusts. 

4. At the time of her death in 1964, Mrs. Johns 
owned property with a value in excess of $200,000, in- 
cluding some $198,000 worth of property held in a trust 
created by Mrs. Johns in 1925 with the property which she 
had inherited from her parents, The American Security 
And Trust Company of Washington, D. C., is trustee of Mrs. 
Johns's trust. She received trust income during her life, 
and her husband, Frank Graham Johns, Sr., has received 
trust income since her death, The trust may be invaded 
to the extent of $2,000 each year for Mr. Johns's medical 
needs. On his death trust principal is payable outright 
to Frank Graham Johns, Jr. 


a7 


5S. At present Frank Graham Johns, Sr., has pnnuek 
income of approximately $10,000. He owns his own home in 
Coral Gables, Florida. He is cared for by a devoted 
housekeeper, who has worked for the Johnses for over 14 
years, and who lives on Mr. Johns'‘'s property in Coral 
Gables. His son, Frank Graham Johns, Jr., contributes 
neither to the cost of operating his father's home, nor 
to his father's support. : 

6. My sister, Mabel Boardman Randolph, was born 
in 1893. She was married in 1918 and divorced in 1919 or 
1920. She was never remarried and never had children. 


She died in 1953. | 


State of Ohio, ) amie | 
County of Cuyahoga, ) nei 


I hereby certify that on this 7 day of June, 1967, 


before me the subscriber, a notary public for the County 
of Cuyahoga, State of Ohio, personally appeared Edith 
Boardman Cobb and made oath in the due form of law that 
she has personal knowledge of the matters and things 
stated in the foregoing affidavit that they are true. 
WITNESS my hand and notarial se | 


} Gr ORCL A. KOS) EICK, Ruins Pei 
My Commission Expires: tay Colsmaiwon now. + Now 7, bs 


eae | | 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AMERICAN SECURITY AND TRUST COMPANY ) 
as Trustee u/w of Florence Sheffield ) 
Boardman and as Trustee u/w of ) 
Mabel Thorp Boardman, ) 
) 
Plaintiff ) 
) 
ve ) Civil Action 
) No. 1953-65 
EDITH BOARDMAN COBB, ET. AL. ) 
: ) 
Defendants ) 
AFFIDAVIT 
State of Florida, ) es.: 


County of Sarasota, ) 


Anita Boardman Weathers, being first duly sworn, 
deposes and says that she is a daughter of William Jarvis 
Boardman, II, and Elizabeth Wetmore Boardman, is one of 
the defendants in the above entitled proceeding, and 
makes the following statement of facts, all of which are 
based upon her personal knowledge. 

1. My mother, Elizabeth Wetmore Boardman, was 
born in 1888. 

2. In 1919 or 1920, after the birth of her five 
chi Ildren-- 

William Jarvis Boardman, III, born June 4, 1910, 

Sheffield Boardman, born January 11, 1913, 

Mabel Boardman Stuart, born October 24, 1914, 

Elizabeth Boardman Kruse, born August 28, 1916, and 

myself, born October 11, 1911, ms 3 
my mother, Elizabeth Wetmore Boardman, had a historectony. 
Thereafter she was physically incapable of having natural 
children, 


3. My mother's historectomy operation was common 
knowledge in the Boardman family. 

4. From as early as 1920 until his death in 1938, 
my father, William Jarvis Boardman, II, suffered from 
chronic alcoholism. He spent much of the time during 
those years in hospitals or sanitoriums. He exhausted 
the inheritance he received from his parents in 1917, and 
was generally unable to support his family. 

S. Florence Sheffield Boardman and Mabel Thorp 
Boardman were sympathetic toward our family, and ae 
mother. They corresponded with us regularly and made 
material cash contributions toward our support, paid 
tuition for the education of my two brothers, and Mabel 
Thorp Boardman made payments toward the cost of my 


father's last illness expense. | 


Anita Boardman Weathers 


State of Florida, ) 


County of Sarasota, ) *%°:: eral 


I hereby certify that on this “ tl day of June, 
1967, before me the subscriber, a notary public for the 
County of Sarasota, State of Florida, personally appeared 
pene oath in the due form of law that 


Tempie—Ge-Gebb ang 
jie AR me | ORR RES: Wi ONES 


she has personal knowledge of the matters and things 


stated in the foregoing affidavit that they are true. 
WITNESS my hand and notarial seal. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AMERICAN SECURITY AND TRUST COMPANY 
as trustee u/w of Florence Sheffield 
Boardman and as Trustee u/w of ) : 


Mabel horp Boardman, ) 

Plaintiff } | 
ve Civil Action 
) No. 1953-65 
EDITH BOARDMAN COBB, et. al. 

Defendants ! 
| 
APPIDAVIT | 
State of uhio, pare | 
County of Summit, ah 


I, Nancy Jett Soardman, being first duly sworn, 
aepose and say that 1 am the wife of villiam Jarvis Boardman,iIt, 
one of the defendants in the above entitled proceedings, 
and that . aave personal knowledge that during the monta 
of June, 1949, rlorence soardman vohns, mother of Frank 
raham Johns, Jr., visited for several days in our homee 
at 75 Sixth Avenue, niilford, vonnecticut; that during 
that period our son nobert was ill and that urs. Johns used her 
car to drive us to the doctor in New Haven, Connecticut. 
yuring this same period of this visit she toidc me how 
unhappy she was that she nad been unable to have any 
natural children and that she bitterly resented the fact 
that eraham (Prank craham Johns, vr.) would not inherit 
her share of the rlorence Sheffield soardman and the 
mabel Thorp oaraman estates. She suggested that perhaps 
my husband and his brother and three sisters might waive 
their rights under those wills to her share. | 
4 Dob & jh due. 
lett voardman 


frdce: cef 


State of vhio, 


County of Secs as 
hereby certify that on this - =< eae of say, 

1967, before me the subscriber, 4 notary public for the 

vounty of Summit, State of uhio, personally appeared 
nancy Jett soardman, und wade oath in the due form 
of lew that she has personal knowleage of the matters and things 
statea in the foregoing affidavit thet they are true. 

WITNESS my hand and notarial seal. | 


UNITED STATES DISTRICT COURT 
FCR THE DISTRICT OF COLUMBIA 


AMERICAN SECURITY AND TRUST COMPANY ) 
as Trustee u/w of Florence Sheffield ) 
Boardman and as Trustee u/w of ») 
Mabel Thorp Boardman, ; 
Plaintiff ) 
) 
Vv. ) Civil Action 
) 
EDITH BOARDMAN COBB, ET. AL. ‘ 
Defendants ) 
AFFIDAVIT 
State of Fiorida, ) ss.: 


County of Sarasota,) 


Tempie C. Cobb, being first duly sworn, deposes 
and says, that she is wife of Richard H. Cobb, Jr., one 
of the defendants in the above entitled proceeding, that 
she has personal knowledge, that on September 1, 1963, 
Florence Boardman Johns, mother of defendant Frank Graham 
Johns, Jr., said that she knew the trusts uncer the wills 
of Florence Sheffield Boardman and Mabel Thorp Boardman 
would not benefit her son, Frank Graham Johns, Jr., that 
she had provided for him by other means, and that when 
she died defendant Richard H. Cobb, Jr., would “be $50,000 
better off," 


r, . ; Uv 


mpie C. Cobb 


State oc Florida, ) 


County of Sarasota,) xem 9 


I hereby certify taat on tnis 77 


“Gay of November, 


1966, »efore me the subscriber, a notary public for the 


County of Sar2sot2, State of Florida, personally appeared 

Tempie C. Cobb and made oath in the due form of law that 

she has personal knowledge of the matters and things 

stated in the foregoing affidavit that they are true. 
WITNESS my hand and notarial seal. : 


LLL Lie 4 Fy — 
Notary Public. 


METS Pus = Sists <i Mictis ct isreo. 
My Commission Expires: . Corn. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AMERICAN SECURITY AND TRUST COMPANY 
as Trustee u/w of Florence Sheffield 
Boardman and as Trustee u/w of 

Mabel Thorp Boardman, 


Plaintiff 


Civil Action 
No. 1953-65 


Vv. 
EDITH BOARDMAN COBB, ET. AL, 
Defendants 


ae a 0 0 8 0 I ae 


AFFIDAViT 


City of Washington, ) co. 
District of Columbia,) 


I, Charies B. Spring, Assistant Trust Officer of 
the American Security And Trust Company, which is trustee 
under the wills of Florence Sheffield Boardman and Mabel 
Thorp Boardman, being duly sworn make the following 
statements of fact hesea upon my personal knowledge: 

i. The attached photocopies of Mabel Boardman 
Randolph's letter of June 3, 1951, to Frank M. Perley, 
Vice President and Trust Investment Officer of the 
plaintiff, American Security And Trust Company, and the 
response thereto by J. Eliot Moran on June 6, 1951, on 
behalf of the plaintiff, American Security And Trust 
Company, are true copies. 

2. The attached photocopy of a letter of July 15, 
1947, from Earl G. Jonscher, Assistant Trust Officer, 
American Security And Trust Company, to the Office of 
the Assessor, D. C., Inheritance and Estate Tax Division, 


is a true copy. 


ott Se, 


Charles B. Spring 


City of Washington, ) 


District of Columbia, ) *°°? 


I hereby certify that on this “* day of June, 
1967, before me the subscriber, a notary public for the 


City of Washington, District of Columbia, personally 
appeared Charles B. Spring and made oath in the due form 
of law that he has personal knowledge of the matters 
and things stated in the foregoing affidavit that they 
are true, 2 


WITNESS my hand and notarial seal. 


i | 
fet 5 i 
Boveri Mec Bye Srlese + 


Notary Public 
My Comzission Expires: ‘tj 7 en paane 
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‘Suns 6, 1952 
VIA ATR MATL 


1801 N. Stconiey avenues ‘ “2 =i ; ea Se 
Eoliywood 45, California oo 


Dear Mrs. iondolph: ae | : ‘ 


Your Letter of June 3rd addressed to our Mr. Porley hus ocex 
received, and as he is =osent I an replyin; thereto. 


Usce> the will of your grandmother, Florence. Sheffield Boardman, 
the incoze is pcyedie to her grandchildren during their lives, cac in 
tne event of tho death of any o2 the grandchildren leavins.issue then 
Survivins the issue of the one so dying take tho incone which their 

decessec suncestor took, thus tac share of the income of your drother, 

5 idiian v. Soardcan, it, gocs to his issue, and the shire of the income 

of Mrs. Téita B. Cobb would go up02 her do=th to her issuo, es neither 


_ you nor “rs. Florence B. Johns oave issuc their share of the incense. Res ge eda 
" upon their costh would go to increcso tho‘shsresof tre incoxe oz the hoon iaters 
others. Upoa the de<th o> tho lest survivor of her grandchiidrea, the ee ey S 


principe? of the trust fund is thea distributable per stirpes unto the |.” | 
ten surviving issuc of her grandcaildron. The provisions or the wild = or nih 
or siabel Thorp Fourdmen are similar, end thus you have no power of ape 
pointment by last will and tostement over the ee of these two mes 
trusts. eM ahaa fit 

‘ Seer” 
Unde> tho District of Columbia law, an adopted child may inherit 

from the adopted parent, but not through-the: adapted parent; therefore, 

Mrs. Johns’ adopted son not being her issuc would not have any znteress : 
ta these trusts. rea 


a We caution you thet this is our opinion or svtecomwtnticn of the : ss a 
rortatens af these tao Ville». sid ie advise wa 10) CORES Pare am Seen 
i eis tore bres a i ean Sap Mee ct ea 

Ake eee as ms ; ee Yours truly, a as , ; : 
4 eee : ane 
; ees _ , haskatant Trust Officer 2 ~ ey 


{sis 
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‘2 > —A5EL THOR BOARD«aAl ALI 
EGS sCSk:KFa 
Sely 25, 1947 , 
Office of the —ssossor, D. C. 
ztnhoritancs and Estate fax Division 
Room 7, D.strict Building 
Bashington, DB. C. 


Atta: Ur. Vor Denchenhausen 


Gentlienen: 
Bith respect to ‘the Inheritance Tax Return in the Babel Thorp 
Boardman estate the ow is the information you requestedr 


yy iss Lonise Grane, whose address ia 820 Park 


Kvenue, dew York City, is the only issue of 
tirs. Josephine Soardman Cran. | 


“ith regard to tne nieces ani nephessa, the efldren of Mrs. 
Elisaboth Wetnore Bourdnan are as follows: - 


1.i>. Cilliem J. Boardman IIT 
75 Sixth Street, Luvrel Beach 
Pee amet eee siilford, Gonnecticnt — 


ere -nite Boaraman Boardman Seathers 
Box 295 D2 Route #2 iar 
Sarasota, Florida : : 


3.Br. Sheffield Boardnan 
_ 3136 Jefferson avenue 
Akron, Ohio 


oo! gern ota) Boacdaan es ; 
Sees 256 Day Sore Drive, Boake 2 Box 242 
a Sarasota, Fiorida ‘ a : a : ‘ 
+ Seltms. Eltsaboth Boardman Uohl ae = 
awn sie Relea Attest Baa ek oer > 
Sarasota, works Paes eee Noe 


cats Biskart 8 2 Cobb, B59 
2905 Baas yond sureey FS 
dé, Chie fat 


Cifice of ths Asssoccr, De Co 

Inheritance and Estato Tez Division 

- Roos 7, District Building = 2B 

Sachingten, De Gees ee oes eee PO Re ee eee tee eee 
may Avene 4 


. - 
wae oo we 


pe Ca>> a= Cov 
2905 East gard Streot 
Cieveiand 6, Caio 


t>s. Florence Sheflield Boardman Johns has only one gon, lire 
Frank Grohaa vohn3s, dre, 1517 San Rafael Avenue, Coral Gable, Florida. 


Se Wo have boca advised by tro, Uabol Boardaan Rando}ph that he 
nas ue chlidrese 


Very truly yours, 
/s/ ZARL G. JONSCHER 


‘&ocistant Trust Officer 


- os 4 . 
~ | : es 
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RULING OF THE COURT 


THS COURT: (The Hornorabtie Alexander Holtcof 
United States District Judge, ) 

The question to be deter:ined in this case 
is whether the “issue” who are entitied to certain 
rerairéer interests under the will of Piorence sheffieic 
Boardman and the wiil ofMabel Thorp = adnan inciude 
the adccted child. | 

The ®113 of Fiorence Sheffieid Boardzcan 
was executed in 1922; she died in 1928. 

The Nii1 of ‘abel Thorp Scardman wes executed 
im 1544 end she ied in 1986. | 


The 1501 District of Columbia Code, 
section 335, provided in regard to the edoytion of chiidrer. 
that if the Judge should fini that the petitioner — 
was & proper person to have custody of the child, and 
Sr Se of parents or guardian of such chiid 
have given their permission for such edopticn, he shal: 
enter ar Order upon the records of the Court togaiizing 
auch adoption’ and He such eniid <= heir-at-1aw of such 
SES: the sane BS it such entice vas torn to such 
petitioner.” 
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Iu other words, the 1901 Code provided that 
an adoption would make an adopted child an heir at law 
justas though he had been born to the Petitioner. 

There is a difference between “a child", “an 
heir at Jaw” and “issue”. A child may be a stepchild 
or an adopted child. An heir at law may be & person 
who is nct @ child of the deceased; but the word “issue” 
necessarily ceans issue of @ person's body. It inciudes 
natural born children of the deceased, natural born 
graenéchildren and so on. 

Judge Bailey so held in an unreported case, 
Hebron versus Winthrop, affirmed by the Court cf Appeais 
in 65 Appeais DC at 309, without, however. discussing 
this specific question. 

This provision of the Statute remained in effect 
until 1958. ‘There was some change in the adoption laws 
Curing that period, but none sofar as this specific provision 
4s concerned. | | 

In 1954 the Law wes changed and is now found in 
District of Columbia Code, tities 16, Section Sa subsection 
(a), which provides es folloxs: 


-61- : 

“That @ finel deeree of sdoption estab! is..cs 
the relationship of naturel Sort: amé nature. 
chiid between adoptor anc acSptes for ail 
purposes, including mutual rishts of inherita:.ce 
ami succession, as if adoptee were torn to 
ee | 

This 195% Statute obviously broadened the rights 
of the adopted child. It provided, in effect, that he 
shall be treated as a naturel dorr child for ail purposes. 
That was not the lew previously. : 

However, Section 315 of the same Title provides 


that the provisions of the Act to which reference has 

been made shall have no effect pricr to June & 1954, 

except to the extent that the Act specifically so provides. 
It then goes on: “they” —- that 4s to say, 

the provisions of the chapter —- “do not effect in ary 

wey the rights and relations obtained by any decree of 


adoption entered prior to June 8 1954." In other words, 


the adopted child in this instance cannct receive the 

advantage of the 1954 Statute. | 

Juige Bailey's Decision to the effect that the word "4ssue" 
: 


Sok 
unfer the pre-existing Statute shali not include an 
adopted child. 

It 4s of some importance that this case went 
to the Court of Appeals, but the Court of Appeals 
was silent on this particular point. It 4s particularly 
important in Gealing with rights of property to folic 
ths precepts of stare éecisis. 

Ths Court dces feel that there is a strong 
humgan appeel in favor of treating an afepted child as a 
ustural-bern chilé; both ageptive parents so look upon 
their adopted child, but we are Geeling here with 
property righte enfi the Court must strictiy follow 
the Statute anf the preeséents ecnstruing the Statute. 

In view ef these eivoustences, the Court resches : 
the eensiusion that the wills should be emstrusd so tat 
the tem “issue”, wherever it is used, shall not ineluse 

Counsel any submit s proposed Order in conformity * 

WR.CBOCKS: May 2% please the Court, woud 
ee = en ee a 

& 
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THs COURT: Weli, there ere no facts involved 
here sc I Go not think you need any findings of fact. 

MR. CROOKS: A13 right sir - I éo not think 
they would te required at ali. : 

THE COURT: I do not think they are required. 
but if Counsel prefer to have them, you may do so. 

MR. CROOKS: thetever Your Honor wishes . 

THE COURT: Tsy ereiccs cecatces 

I want to say that the Court 1s very much 
indebted to ali counsel for a very able and heipful 
presentation. | 
(whereupen, at 3:40 pm the neering 


=oo 


VALTED sTATES DIisTAaAlcT COvaT 
“OR THE OLSTRICT OF COLUMBIA 


ASLRICAN SECURITY AID TkKUsT . COMPANY 
as Trustee u/w of <lorencs sheffield 
ioardman and as Trustee u/w of 
Mabel Thorp Soarc..az:, 


Plazatifr 
Caval Action 
Vv so 1953-65 


EDLTH SOARDMAS COs, ct ai , 


or Oe & & ee fe’ Oe & we Oo we & 


Dofendants 


DYMMAKY JUDGGENT 

Upon consic-ration of ths wast “all anc Testament of 
Florence Sheffiaid boardaan dated January 14, 1922, admitted to 
probate da this Court in Acministration tio 37,392, and of thu 
upst will and Testaaent 2f Aabel Thor: Soardaan dated April 23, 
1944, adaitted to probate in this Court in Adcainastration do. 
67,037, ano of the Avtiun of the Plaintifé, American security and 
Trust Company, as Trustee under said wills, for Jucguent on tho 
Pleadings, the Cross-Motion for summary Judgment filed on behalf 
»{ Defendants Edith Hoardman Cobb et al., the motion for summary 
Judgaent filed by the Guardian at Lites for the minor Defendants 
Jettrey Bitner Cobb et al., the Motion for sumeary Judgment filed 
on behalf of Defendant “rank Graham Johns, Jx., and the Motion for 
Summary Judgaent f2led by the Guardian ad Lites for the minor 
Cefendants frank Graham Johns, II, and sandra Slair Johns, and 
the affidavits an¢ exhibite filed herein, and treating all of said 


motions as notions ior summary jucgaent, wx the aatter having 
vcea NEAXG 4n 2dan court, and it appearing th3t De tendant fcank 
vrahan Johnna, <r... as thu adopted san of «lorence soardman Jonns, 
Coceased, anc it appearing to the Court that the pleadings, 
exhibits and alfradavits on file show that thers is he genuine 
233uG a3 to any aaterial fact and that certain o: the movans 
parties are entitied ts ;2u0gnent as a uatter of law, at is this 
Gay of septaabor, 1967, | 

ONDEAKD, ADJUDGED and DECKEED | 

L That the “iotaons for >weasary Sacgacnt filec on 
nuhalfé ot the 4 fendants. ¢cranx sraham Johas, jrc., erank erahan 
Johns, Ill, aac sandra Soardman Jonmns, are Cenivd. : 

2. That the ‘otion for Judgaont oa the Pleadings Sito 
by tho @laintift-Trustee, asking the anstructious of this Court 
with rosvect to the wills of florence saertfiecid soardaan ans 
Mabel Thorp soardman, is granted. i 


3 A AREA RI eA Rn 


| 
pchalf of Defendants Eéith soardman Cobb ot al., and on dehali of 
Dexsencants Jeftrey Hitner Cobb et al., are grai.ted. | 

4. That Item Vill of the =ili of Plorence sneftielc 
Roardnan and particulariy the words “the surviving Sesue* anc 
“then surviving issue" appearing therein are construed not to 
ancluée “rank Graham Johna, Jr., the adopted son of Florence 
Graham Johns. iii, and sancra Slair Johns, as beneficiaries of 


the trust created by said Item Vill 
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SA 
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5S. That parayra.m (b) of Item Vill of the Will of 


Mabel Thorp soardman, and particularly the worcs “the surviving 
issue" anc “then surviving issue“ appearing thorein are construec 
not to include frank Sraham Johns, Jr., the adopted son of 
*iorence Boaréaan Johns, and his children, the minor defendants. 
?rank Graham Johns, ill, anc sandra Slair Jonas, as beneficiaries 
of the trust croated by saad Item VIII, paragraph (bk). 

©. That Prank Graham Johns, Jr., ano his children, 
Frank Graham Johns, Ill, anc sandra Blair Johns, are not “issue” 
of Florence Soardman Johns within thy moaning 2% vither of said 
willis and are not ontitled to share either ia the ancome of the 
trusts created therepy or in the distribution of the principal 


thereof upon termination of the trusts. 


SLOWER ADAGE A eat 
#resentec by: 
CRAIGMIUL & AIELLO 
~y Llewellyn Cc. Thasss 
Attorneys for plaintiff 
seen: 
Joon. Bixler "J. willie Can JEL 
Attorney for defendant, Attorney for 
Gdith Soardman Cobb, et al. Vcank Graham Johas, Jr. 
ames A. Crooks “Joan F. Doyle = 
Guardian ad lites for Guardian ad litem for 
Jefizey Bitner Cobb, et al. frank Graham Johns, ill, 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AMERICAN SECURITY AMD TRUST COMPANY | 
as Trustee u/w of Ploreace Sheffield 
Boardma:, and as Trustee u/w of | 
Mabel Thorp Boardman, 
| 
Civil Action Mo. 
1953-65 


) 

) 

) 

) 

) 

Plaintif£, ) 
) 

v. ) 
) 

EDITH BOARDMAN COBB, 9st 3}.. ) 
) 

) 


Defe:.da.ts e 
BOTICE OF APPEAL TO COURT | 
OF APPEALS UMDER BOLE 73(b) : 


Notice is hereby given that Frank Grahan Johns, Jr. 
Frank Graham Johus III, and sandra Blair Johas, defeadaats ia 
the above action (defendants Nos. 30, 31 and 32), hereby appeal 
to the United States Court of Appeals for the District of 
Columbia Circuit from the Order deaying the motion of Prank 
Graham Johas, Jr., et a]. for Summary Judgment, and granting 
the motion of Edith Boardman Cobb, et al. for Sunsmcy Judgment 


entered in this action on October 2, 1967. 


{sf 3. William Cain,| Jr. 


J. Willian Cain, Jr. 


October 26. 1967 i Cees Maaco: 
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BRIEF FOR APPELLANTS 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,516 


FRANK GRAHAM JOHNS, JR., et al., 
Appellants, 
Vv. 
EDITH BOARDMAN COBB, et al., 
Appellees. 
On Appeal From An Order Of The 


United States District Court For The 
District Of Columbia Granting Motion For Summary Judgment 


Of Counsel: J. WILLIAM CAIN, JR. 
600 Madison Building 
Grove, Jaskiewicz and Gilliam 1155 15th Street, N. W. 


- 600 Madison Building Washington, D. C. 20005 

; 1155 15th Street, N. W. 

a Washington, D. C. 20005 Attorney for Appellant, 

Frank Graham Johns, Jr. 

United Siates Court of Appeals | 

4 tor the Oisir-ct of Columbia Circuit JOHN F. DOYLE 

Guardian ad litem, for 

FILED FEBY 1968 Frank Graham Johns III 


and Sandra Blair Johns 


Nat hone (Gabeoed 


CLERK 


QUESTIONS PRESENTED 
I. Whether either testatrix or both of them intended 
to exclude adopted children from the trust provisions of the 
respective wills. 
II. Whether the adoption statute in effect at the 
expiration of a life estate controls or aids in determining 
the membership of a class of remaindermen. 

III. Whether the rights of the adopted child are con- 
trolled by the public policy of this jurisdiction, as expressed 
in D. C. Code §16-312, et seg., so long as it does not run 
counter to the testator’s intent. 

IV. Whether the District Court erred in granting the 


motions of Edith Boardman Cobb, et al. for summary judgment on 


the basis of D. C. Code §16-315 and Allen v. American Security 


and Trust Company, Equity No. 55624 (U.S.D.D.C. 1935). 


a 


_ 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,516 


| 
| 


FRANK GRAHAM JOHNS, JR., et al., 


Ve 


EDITH BOARDMAN COBB, et al., 


On Appeal From An Order Of The 


Appellants, 


Appellees. 


United States District Court For The — 
District Of Columbia Granting Motion For Summary Judgment 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The United States District Court for 


the District of 


Columbia assumed jurisdiction of this action under its general 


equity powers (D.C.Code, 1961,Supp. IV §11-521 


) to construe 


“wills and instruct trustees and under its statutory power to 


enter declaratory judgments (28 U.S.C. §2201). 


The property 


involved, held under two testamentary trusts, consists of per- 


sonal property located and administered in the District of 


Columbia, and each of said trust is valued in excess of $10,000. 


This Court's jurisdiction derives Pec 28 U.S.C. §§1291 and 1294. 


STATEMENT. OF —— 


The: essential facts: are’ set. forth in the. family chart 


attached as Exhibit A to the compiatit both of which are made a 


part of the Joint Appendix, showing the descendants of Florence 
Sheffield Boardman and their lines of descent, and in the pro- 
visions of the wills of Florence Sheffield Boardman and Mabel 
Thorp Boardman, quoted in paragraphs 4 and 6 of the complaint. 

Two trusts were created, one by each will, with pro- 
vision for the payment of income to four life beneficiaries, 
Mabel Boardman Randolph, Florence Boardman Johns, Edith Boardman 
Cobb and William J. Boardman II (under the first will) or 
Elizabeth Wetmore Boardman (under the second will), with a 
provision that the trust continue until the death of the last 
survivor of the four life beneficiaries and that until termina- 
tion the “surviving issue” of each life beneficiary should take 
the share of income until the final termination of trust. Each 
will further provided that in the event any of the four died 
without issue, the share of income would be divided among the 
other shares. Finally, the wills provided that upon termination, 
the trust be divided among the then surviving issue of each of 
the life beneficiaries, per stirpes. 

Mabel Boardman Randolph died without issue in 1953 
so that the trust income is now distributed in thirds. William J. 
Boardman and Elizabeth Wetmore Boardman are both deceased and 
their one-third shares of income are being paid equally to their — 


five children. Edith Boardman Cobb is living and is receiving 


“7- 


her one-third share of income. Florence Boardman Johns died in 
1964. She had no children born of her but adopted appellant, 


Frank Graham Johns, Jr., on April 12, 1924, by decree of the Pro- 
: | 
bate Court of the County of Cuyahoga, State of Ohio. A copy 


of said decree is attached hereto as Appendix A. 


STATUTES INVOLVED 
To the extent that appellants urge statutes apply, 


the following statutes are involved: 


D. C. Code, §395, 1901, 28 Stat. 687: 


Jurisdiction is hereby conferred on any 
judge of the supreme court of the District 
of Columbia to hear and determine any peti- 
tion that may be presented by a person or 
a husband and wife residing in the District 
of Columbia, praying the privilege of adopt- 
ing any minor child as his or her or their 
child, and making such minor child an heir 
at law. If the judge shall find, upon the 
hearing of such petition, that ‘the petitioner 
is a proper person to have custody of such 
child, and that the parent or parents or 
guardian of such child have given their per- 
mission for such adoption, he shall enter an 
order upon the records of the court ‘legalizing 
such adoption and making such child an heir at 
law of such petitioner, the same as if such 
child was born to such petitioner. re the 
- child has, no. parent or guardian the ‘judge 
shall. See a guardian ad litem, 


De &. code, ‘$16-205. 1951. ea-: 


Entry of Ane final acces oe tia shall Rec ants 
establish the relation ‘of natural parent © (cata ae ieee eg 
and natural ‘child between adoptor and adoptee _ cant ae a 
. for all “including mutual | rights OLE a 

inheritance and succession the same as eer Waipu a is 


-3- | | 


adoptee was born of adoptor, except that adop- 
tee shall not inherit from collateral relatives 
of or the parents of adoptor although such col- 
lateral relatives and parents of adoptor shall 
have the right of inheritance from adoptee. 

All rights and duties including those of inheri- 
tance and succession between adoptee, his or her 
natural parents, their issue, collateral relatives, 
and so forth, shall be cut off. In the event one 
of the natural parents shall be the spouse of 
petitioner, then the rights and relations as be- 
tween adoptee, such natural parent, and his or 
her parents and collateral relatives, including 
mutual rights of inheritance and succession, 
shall in no wise be altered. 


A final decree of adoption establishes the 
relationship of natural parent and natural 
child between adoptor and adoptee for all 
purposes, including mutual rights of inheri- 
tance and succession as if adoptee were born 
to adoptor. The adoptee takes from, through, 
and as a representative of his adoptive parent 
or parents in the same manner as a child by 
birth, and upon the death of an adoptee in- 
testate, his property shall pass and be distri- 
buted in the same manner as if the adoptee had 
been born to the adopting parent or parents 

in lawful wedlock... 


§16-313: 


In the District, ‘child" or its equivalent in 

a deed, grant, will or other written instru- 
ment includes an adopted person, unless the - 
contrary plainly appears by the terms ‘thereof, 
whether the instrument was executed before or _ 
after the entry of the interlocutory decree of 
adoption, if any, or before or after the ‘final 
_ decree of adoption acne Sia naan % 


aif were - 
*% SQee wR 
ain 


wiltn vr tz * 


y A i te oa 


_ $16-315: gi Suigitee 


The eis of ie ciapear. shall” ae no 


effect prior to June 8, 1954" except to the — 


ee 


extent that they specifically so provide. 

They do not affect in any way the rights and 

relations obtained by any decree of adoption 

entered prior to June 8, 1954. 

STATEMENT OF POINTS 

I. The adopted child of one of the owners of a life 
estate is entitled to share under the provisions of the wills 
in question because each testatrix intended such child to be 
within the class of remaindermen. . 


II. The adopted child is so entitled because he was 


i] 
| 


adopted at a time when the provisions of the 1901 Duce Code 
| 

§395, 28 Stat. 687 were in effect and which determined the 

relationship of “natural parent and natural chia”. 

III. In determining whether an adopted child comes 
within in a class of remaindermen designated be will to take 
at the expiration of a life catates the adoption statute in 
effect at the time of the expiration of the life estate controls. 

Iv. Public policy requires an adopted SeSht has the 
same =e duties and obligations as natural children as 
reflected by §16-312, D. C. Code. Cases = applying a more 
SaaS view and holding more xestrictive prior — = 
cauze do so to prevent the cutoff oS remainders ‘through the 


device oe ee 


pales 


SUMMARY OF ARGUMENT 
x 

The District of Columbia statute, at the time ap- 
pellant was adopted, provided that an adopted child became an 
heir at law, the same as if such child had been born to the 
adoptive parents. Appellant was born in 1922 and began resi- 
dence with his adoptive parents the same year. He was adopted 
by decree entered April 12, 1924. The first will in question 
is dated January 14, 1922 and was admitted to probate on May Y 
1928. The second will is dated April 28, 1944, with a codicil 
dated May 29, 1945, and testatrix died on March 17, 1946. Each 
testatrix was aware of appellant's existence, and no expression 
of intent to exclude him from the remaindermen provisions appears 
in the wills. While specific gifts are provided for in each 
will, no such gift is given to the adopted child even though he 
was and is the only child of his adoptive mother, a granddaughter 
of one testatrix and a niece of the other. Because of the exist- 
ing relationships, in the surrounding circumstances, the intent 


of the remainder provisions must be said to embrace the adopted 


child as a class member. 


II | 
Where a testator makes a devise to a class, the men- 


bership in Wiech: is ascertainable a an indefinite future = 


tee regarded: as peeing contemplated the eenericy’ oF ae 


change in the controlling laws prior to that ime Gilliam v. 
Guaranty Trust Co. of New York (1906) 186 N.Y. 127, 78 N.E. 697. 
i 
It should be presumed, in the absence of a contrary intent in 
the will, that the testator intended that ie eterno in effect 
at the time the gift becomes operative be resorted to in deter- 
mining membership in the class. Major v. Kammer (Ky. 1953), 
258 S.W.2d 506. 
Itt 
It is not important whether the District's adoption 
statute directly controls the interpretation of these instru- 
ments. The important point is that D. C. Code, 1961, §16-312 
expresses the public policy of this jurisdiction to place 
adopted children on the same level with cea children. 
Where there is no expression of exclusion of the adopted child 


from the will, such policy should be followed. In Re Coe 


(1964) 42 Nig. 485, 201 A.2d 571. That policy, however, should 


not be used to permit = adoption of adults for the purpose 


| of giving them an interest in property and to eut off existing 


rights. In Re Comly (2966) 90 N.J.Super. 498, 218 a.2a 275 


Here, appellant's adoption was not for the. purpose of frustrating | 


“the intent. of any with. nor to cut off existing rights and thus 
~ the public policy favors his participation in the ‘trust provision a 
as a child: of a Life ‘tenant. ay in this way can this. Jerisdic— 


3 tion sab nee contemporary pablic policy ad avoid ‘the (ecmteartee 


PRELIMINARY STATEMENT 

Thus far in the instant action, much has been made of’ 
the District’s 1895 statute, establishing an adoptee as an heir 
at law the same as if he were a natural child, its 1937 statute 
establishing a relationship of natural parent and natural child 
but providing that the adoptee shall not inherit from collateral 
relatives, and, finally, its 1954 statute providing that the 
_adoptee has the same status as a natural child for all purposes 
including the taking from and through his parents. Much has 
been made also of the significance of the word “issue"_in the 
wills in question, as denoting natural as opposed to adopted 
children. 

First, our case does not rest upon any statute. The 
statutes control inheritance and not the construction of wills. 
The 1954 statute, even though it is the one to apply oe any 
statute does, should be used only as an aid in determining the 
public policy of this jurisdiction. Secondly, the word “issue 
includes all descendants - a status which the adopted child has 
- and should be distinguished from “issue of the body". 

. The controlling factor here, however, is the policy 
encouraging the complete assimilation of adopted children into 
_ the adoptive family. The contrary view would merely perpetuate : 


| distinctions which no longer exist. Thus, it will be argued that, 


oe 


distinctions which no longer exist. Thus, it wi Ed be argued 
that, barring an express intention to exctude adcored children, 
this jurisdiction should follow the contemporary public policy. 
That such - result is consistent both with econ of testa— 
trices and the law will be shown below. 
ARGUMENT 
I 
It is most important to note that the controlling 
factor in the determination of the instant case is, in the first 
instance, the intent of the fester in each ise the wills in- 
volved based upon the plain language and Eee of the 
appropriate provisions in the wills of Florence Sheffiela 
Boardman : and Mabel Thorp eee in the light of the 


entire wills and surrounding circumstances. Whether Frank 
| 


_1/ “{Upon the termination of the last. life estate] my trustee 
shall transfer, assign and pay over the entire trust fund then 
remaining in its hands, absolutely and in fee simple, per stirpes, 
unto the then surviving issue of my said grandchildren, or, if 

no such issue shall then survive, then, per stirpes, unto my 

then surviving heirs of law according to the laws then in force 
in the District of Columbia.” : 


2/ “Upon the death of the last survivor of said [life bene- a 
ficiaries}], this trust — cease and. determine, and. aay tees 
said trust fund then. vam ries in ‘its hands unto. ae ahe then. sur- 
viving issue of said [life beneficiaries], or, the survivor of 
them, absolutely and in co simple, Bee Sulpes." Be hare ie 


Graham Johns, Jr., the adopted and only child of one of the 
life beneficiaries, is entitled to share under these provisions 


_3/ 


is thus determined by the intent of each testatrix read in 
_4/ 

the surrounding circumstances. 

The will of Florence Sheffield Boardman is dated 
January 14, 1922, and was admitted to probate on May 7, 1928. 
As the affidavits of Frank Graham Johns, Jr. show, the adopted 
child resided in the home of his adoptive parents beginning on 
December 22, 1922, and the adoption decree is dated April 12, 
1924. In the six intervening years between the adopted child's 
residence with his adoptive parents, one of whom is a life 
beneficiary under the will of Florence Sheffield Boardman, and 
the date of the death of the testatrix, no changes in the will 
were made. It is noted, in this regard, that the will also 
provides for certain specific gifts in which the adopted child 
could have been included at a later time, if he were not to 
share in the Item VIII trust fund provision; he oe not so ™ 


included. 


_3/ Baker v.. National Savings and TENE Ue Be: U-5-ApP-D-C- 
161, 181 I8l F.2a 273. ; as § eat pele. bus 


4/ Caine v. Payne, 86-U.S-App:D- c. 404, 1e2-F.2a 248, rev'd. 
on other her grounds, 191 F. 2a see." 


-10—_ 


On the date Frank Graham Johns, Jr. ee adopted, 
the relevant statute in the District of Columbia provided that 
such a minor child would become an heir at law “the same if if 
such child was born to such Speteicnare It = fairly be 
assumed that Florence Sheffield Boardman, the grandmother of 
Florence Boardman Johns, was well aware that Mrs. Johns was 
33 years of age at the time of the adoption and was childless. 
Taking the latter two statements into consideration, it is 
(1) a fair assumption that Florence Sheffield Boardman considered 
the adopted child to be a “child” in the real sense and that her 
will would apply to that adopted child and es ‘there is no 
expressed intention ain the will of Florence Sheffield Boatman 
to exclude adopted children. The adoption of children had al- 
ready become prevalent: and this Court may fairly say that 
such a child is now and has been for some time looked upon and 
accepted as the natural child of the adoptive parents by people 
generally. In any event, it would be unfair £0 state that 
' Florence Sheffield Boardman specifically intended to exclude 
the adopted child without an express provision to that effect. 
The Court cannot assume that it is probable that strangers ‘to 
“the adoption would differentiate between. natural children and 
the adopted chia of: another. It is more Likely that they 


accept the celationaiip established by the parent neces ‘the 


= | 


bond be natural or by adoption and seek to advance those rela- 
tionships precisely as the parent would. See In Re Coe (1964) 
42 N.J. 485, 201 A.2d 571. 

The will of Mabel Thorp Boardman likewise shows 
every intent to include the adopted child within the provisions 
of its Item VIII and no intent to exclude such a child. The 
latter will was signed in April of 1944 with a codicil in May 
of 1945, 20 and 21 years subsequent to the decree of adoption. 
Both will and codicil include specific gifts to persons not 
included:.in the trust provision. It cannot be assumed that the 
adopted and only child of a life beneficiary was eet 
ignored by both Florence Sheffield Boardman and Mabel Thorp 
Boardman. The foregoing is particularly true in light of the 
fact that, at the time that the Mabel Thorp Boardman will was 
executed, the adoptive mother, Florence Boardman Johns, was 
53 years of age. The provision for a remainder interest to 
her issue would have been an impractical gesture if it were 
not intended that the adopted child be included within the 
class of remaindermen. As Sw the earlier will, the statutory 
relationship between eee aan adoptee was that of “natural 
parent and natural child" and it cannot be presumed that Florence 
Sheffield Boardman and Mabel Thorp Boardman did not accept that 


relationship. 


-12—- 


It may be said that the wills in question leave the 
bulk of the estates to blood relatives. However, as pointed 
| 
out in In Re Heard's Estate (Cal. 1957) 319 P.2d 637: 


While the will does leave the bulk of the 
estate to blood relatives...we do not find 
any indication that an adopted child was to 
be excluded in view of the public policy to 
treat adopted children the same as blood 
children. Nor is it significant that prior 
to the 1955 amendment to section 257 of the 
Probate Code it had been indicated that 
adopted children inherit from but not through 
their adoptive parents... Assuming that is 
correct as to cases arising prior to the ef- 
fective date of said amendment, it affords 
no solution here where we are concerned not 
with inheritance but rather with whether the 
words ‘lawful issue" used in a will jinclude 
an adopted child. There is no more probabil- 
ity that a person will adopt a child than he 
will deliberately have a blood child. 

(319 P.2d at 643.) | 


Further, the will of Mabel Thorp aes previously 
has been before the United States Court of Appeals for the 
District of Columbia Circuit in Keep v. District of Columbia, 
es U.S.App.D.C. 206, 181 F.2d 789. The Keep case affirms 
’ District of Columbia Board of Tax Appeals, Docket 1053, where 
it was held that Frank.Graham Johns, Jr., among others, had a 
vested interest in this same bequest here in issue and there— 
fore was liable for a tax thereon. the issue before the court 


was whether the interest was Paes yee or was; vested subject 
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_5/ 


to being divested. It was the position of the executors, 

and plaintiff below that Johns' interest was contingent while 
the Board of Tax Appeals and the court held that it was vested. 
There was agreement, in any event, that Frank Graham Johns, Jr. 
did in fact have an interest therein and the executors and 
plaintiff below so argued. This again is a persuasive circun- 
stance indicating clearly that there was no intent to exclude 
Frank Graham Johns, Jr. from the will. 

The intention to be gleaned from the wills themselves, 
along with the surrounding circumstances, is that Frank Graham 
Johns, Jr. must be included within the provisions. in question 
and because there is no expressed intent to exclude him. This 
conclusion must prevail where it produces a result which is 
not irrational or inconsistent with the evident intent of the © 


instrument and where it is consistent with the law. Warner v. 


Warner, 99 U.S.App.D.C. 80, 237 F.2d 536 and American Security __ 


and Trust Co. v. Sullivan (D.D.C. 1947) 72 F.Supp. 925. 


We will demonstrate that the result prayed is rational 
and consistent with the evident intent and further that it is 


entirely consistent with the law. 


5/ The two sisters of testatrix. 


_ 7 ae 


4 
II : 
Each testatrix must be held to ek fully aware 
j that statutes directing lines of inheritance were likely to 
change. For example, the will of Florence Sheffiela Boardman 
provides, if no issue shall survive,,then to the heirs accord- 
ing to the laws then in force in the District of Columbia. 
There is a constant referral to the "then surviving issue” and 
to the “then surviving heirs at law”. The word “then” can 
ees nothing but time and this time can refer to nothing 
but the time of the —— of the life beneficiaries. See 
: Schneider v. Dorr (1965) 3 Ohio Misc. 103, 210 N.E.2d 311. 
The same assumption was made in Gilliam v. Gaicenty Trust Co. 
of New York (1906) 186 N.Y. 127, 78 N.E. 697, where it was 
, held that the class of remaindermen will be determined by the 


law in effect at the expiration of the life estate which, in 


our case, would be §16-312 of the D. C. Code establishing the 


relationship of natural parent and natural child between the 
--adoptor and adoptee-for all purposes. 
Support for the above proposition is found in this 


jurisdiction in Platt ve National Metropolitan Bank, C.A.No. 


motion of the adopted chila for summary judgment on. the follow 
ing facts: Testator, who diea in 1932, ‘left a will ‘executed 


in 1927 providing for = trust Ae, en “income, ‘payable to. his. 


1297-59 (D.D.C. not zp nn) where aeige Matthews granted <r | 


widow for life, to testator's sister if she survived his 

wife and, upon termination of the life estate, the corpus to 
be distributed to the children then living of Landra and James 
Platt. Testator's sister died in 1940 and the widow died in 
1959. A daughter had been born to Landra Platt in 1916 and, 
in 1941, nine years subsequent to testator's death, Landra 
adopted a son, plaintiff in Platt. The issue was whether the 
adopted son was to share in the corpus. The court granted 
plaintiff's motion finding in favor of the adopted son. 

In Platt the adopted son argued that the adoption 
statute deals only with the right to inherit and not with 
rights under a will, and that §16-315, D. C. Code deals only 
with the right to inherit from collaterals shall not be given 
effect prior to 1954, and in any event, the determining law 
must be that in effect at the termination of the life estate 
and not at testator’s death. Thus, §16-312 would be the effec- 
tive statute to govern, if statutes do in fact apply, or at 
least be the expression of public policy to aid in the deter- 
mination of this case. The relationship between adoptor and 
adoptee would thus be that of natural parent and natural child > 
for all purposes. 3 3 

While the general rule - at least previously - has 
been that members of a testamentary class are to be determined 
as of the testator’s death, a recognized exception depends on 
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the intent of the testator as expressed in the will. Conville 


v. Bakke (Okl. 1965) 400 P.2d 179. In Conville the court re- 
jected the argument that the Uniform adoption Act cannot be 
retroactive because it does not “apply to proceedings terminated 
or commenced prior to [the effective date]". The court con- 
cluded that the result of such an argument would be that the 
old law would remain effective both as to proceedings commenced 


or terminated prior to the Act, and also for determining heirs 


of persons dying after the Act if the person affected had been 
adopted prior to the Act. The court concluded that such an 


CEgL SEs would create two systems of inheritance for adopted 
children which intention could not be ascribed to the egis= 
lature which evidenced acceptance of the acca Liberal con- 
sideration of partic policy toward adoption. _So also, in 

Major v. emes (Ky. 1953) 258 S.W.2d 506, the will was dated 


and probated in 1904 (remainder to “heirs at law") and the 


adoption in question took place in 1936. The life tenant died 
in 1952. The dates of 1904 and 1936 were during the period 
in which 2S Kentucky stacute allowed an adopted child to take 


at but aor (Sa the adoptive parent. At the death of 


ai ala 


_ the life tenant that. SSS haa been omitted. sues ‘Kentucky 


court framed the question ‘thusly: “Whether the will shall be 


construed under the earlier statute in effect at ¢ testator’ Ss 


i. fiw ae 


death and under which Appellees were adopted, or should their 
rights be measured by the statute in effect at the death of the 
life tenant." (258 S.W.2d at 507-508.) The court concluded 
that the law in effect at the death of the life tenant would 
measure the adopted child's right because “when a testator makes 
a devise to a class, the membership in which is ascertainable 
at an indefinite future time, he is regarded as having contem- 
plated the possibility of a change in the controlling laws 
prior to that time, and hence is presumed, in absence of any 
contrary context in the will, to have intended that the statutes 
in effect at the time the gift becomes operative be resorted to 
in determining membership in the class". (258 S.W.2d at 508.) 
Also in Edmands v. Tice (Ky. 1959) 324 S.W.2d 491, where the 
remainder was to “children, if any" the court held that in 
determining whether an adopted child comes within the class of 
remaindermen designated by will to take at the expiration of a 
life estate, the adoption statute in effect at the time of the 
expiration of the life estate controlled, and not the statute 

in effect at testator’s death. Further, the court held that an 
adopted child is not to be exclaed from taking under a will 
merely because the testator had never considered the possibility 
of an adoption taking place. Lastly, it was stated that the 
language of the will must show a specific intention to exclude 


adopted children. 


While having no bearing on the proposition for which 
it is cited, the Edmands v. Tice case was overruled in part 
by Wilson v. Johnson (Ky. 1965) 389 S.W.2d 64 and this matter 
will be discussed below. The point to be made here is that 
the rights of adopted children, adopted prior to the 1954 Act, 


should be measured by the public policy expressed in the latter 


statute. A contrary view would be an expreseton of adherence 
to the past and a failure to respond to the policy of equality 
which has otherwise marked the area of adoption. We must state 
again that we rely upon the 1954 statute as =n expression of 
the public policy of this jurisdiction and we urge that the 1954 
statute must be resorted to in determining the instant case 
because it was in effect at the death of the life beneficiary 

- Florence Boardman Johns - who died in 1964. We attach little 


Significance to the retroactive provisions §16-315 for we are 


here concerned, not with inheritance, but rather with whether 


the words “surviving issue” used in the wills include an adopted 
child. See In Re Heard's Estate, supra. We thus reach the 
heart of the case as appellants see it. | 
| Itt | 
It is respectfully submitted that it is sound law 
‘that wills” must. be construed - in harmony with the public Son 


of placing” an adopted nila on a level with y natural children. 
~ 
| 
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See Delaney v. First National Bank in Albuquerque (1963) 73 


N.Mex. 192, 386 P.2d 711. Such a determination, however, 

must of course be made upon the equities of each individual 
case. For example, the policy referred to should not be used 
to permit the adoption of adults with the sole purpose of giving 
them an interest in property or to frustrate the intent of the 
testator. Thus, the In Re Coe case, establishing the policy 

of New Jersey that strangers to the adoption accept the rela- 
tionship established by the parent whether the bond be natural 
or by adoption, was followed by In Re Comly, 90 N.J.Super. . 
498, 218 A.2d 175, where the court stated "While undeniably 

it is the policy of the legislature to place adopted children 
on a level with natural children, such a policy should not be 
used to permit the adoption of adults for the sole purpose of 
giving them an interest in property". (218 A.2d at 178.) In 
the Comly case, the adoption was that of a 36 year old man. 

The situation before the court in the instant case is that of 
In Re Coe as opposed to the In Re Comly situation. Here, we have 
a child, who was less than one year old when he began residence 
with his adoptive parents and was legally adopted at age two. 
Certainly, with both testatrices alive at the time and 20 years 
prior to the making of one of the wills in question, the adop- 
tion by a 33 year old childless woman was not done to frustrate 


the intent of any will. 


rt, 


The same situation arose in In Re parks Estate (1965) 
15 N.¥.2d 413, 207 N.E.2d 859. In the Parks case the testator 
died in 1909 leaving a will creating trusts for each of his 
children surviving him with the income payable to each chiid 
for life and “as each of said Spracchintaten: the principal of 
the trust fund of such child...shall be distributed among his 


issue him or her surviving in equal shares". (One child died in 


1961. Her son predeceased her leaving a natural daughter and an 
adopted son. The issue revolved around the ont of the adopted 
son to a portion of the corpus. The lower court held that, 
absent a contrary intent, “issue” meant only tine related by 
blood and excluded an adopted child. The oer further held 
that a recent amendment establishing the status of an adopted 
child as including the right of inheritance through the parent 


was prospective only. The Court of Appeals reversed taking a 


“fresh noose of a statute which had been on the books for 

80 years reciting that an adopted child had "all the rights” 

3 of the relation of parent and child. Accordingly, ‘the court 

held the adopted child to be within the term “issue” - The numerous 
New York decisions to the contrary Seolwed another statute. 
preventing the cutoff of remainders 3g the de —— of ado tion. 
Here we have a similar ‘statute in ‘the District's 1895 Act. and 


the Gacneton ofa minor child cbvicualy not for the purpose 


= 


of cutting off remainders. Earlier, the New York court had 
recognized the principle that wills must be read and construed 
in harmony with the legislative policy of placing adopted children 
on a level of natural born offspring. See In Re Upjohn's Will 
(1952) 304 N.Y. 366, 107 N.E.2d 492. First, the court found it 
"of surpassing significance” that the testator knew of the adop- 
tion at the time of the will. In Upjonn, the adoptive parent, 
one of several beneficiaries, was just over 40 years of age, 

had no natural children but only an adopted child, and there- 
fore the testator must have known thatthe adopted child might 
be the only descendant. The facts of Upjohn are entirely ana- 
logous to the facts in the instant case. The court went on to 
state that “the danger of fraud arises where the adoption 

takes place without the testator'’s knowledge, especially where 
it occurs after his death". (107 N.E.2d at 498.) Again, 

this “fraud” is not present here. 

That the position which we take here is entirely rea- 
sonable and consistent with the law and contemporary public 
policy is further demonstrated by the overruling, in part, of 
Edmands v. Tice, supra, by Wilson v. Johnson (Ky. 1965) 389 
S.W.2d4 634. In Wilson, the Kentucky court adhered to the 
~principle, established by Major and Edmands that, in absence of 


contrary context in the will, the testator is held to have 
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intended that the adopted child would come within the class of 


remaindermen when that class is described with words such as 
| 


“children” or "lawful issue", et cetera. Wilson held that Edmands 
went too far because, in view of equities arising with each 
specific case, the adoptee may not be so included. In Wilson, 


the adoptees were 48 years of age and 52 years of age at the time 


of adoption and the court merely held that they were, therefore, 
not "children" within the meaning of the will. Only to this 
extent was Edmands v. Tice overruled. A for titer example of the 
position of the Kentucky court is shown in Pennington v. Citizens 
Fidelity Bank and Trust Co. (Ky. 1965) 390 5.W.2a 671. In 
Pennington, a husband, age 74, was adopted by Bis wife, age 71, 


in order to take under a will leaving a remainder ‘to the wife's 


children. The Kentucky court, of course, followed the rationale 
in Wilson in denying the husband's claim. Bopeitants agree 
with the reasoning of Wiison and Pennington and submit that the 
holdings of Edmands v. Tice and Major v. Kammer, as. restricted 
- by the former two Cases, should be the law of this PSE LLE SESS 
In In Re Heard's Estate (Cal. 1957) 319 P.2d 637, the 
festatrix left aati? dated 1935 and ‘Probated in 1939. A 
praenes and. a married “son survived. The married son was 36 who 
had a wife also 36 but no > children. “The ‘property « of testatrix eae 


was left in trust. with the ‘balk of ate” ‘income going to. the son, 
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of if he died, then to "his lawful issue”, and, upon the 
death of all of the income beneficiaries, the corpus was to go 
to "the heirs of the lawful issue” of the son. The son died in 
1955 before the trust terminated. His adopted son, who was 
adopted in 1950, was before the court claiming a share of the 
income. The court held that it must, by necessity, draw upon 
the statutes,case law and public policy in construing an instru- 
ment as it must suppose that the draftsman did not intend to 
pursue a course contrary to them unless he so states. The court 
specifically held that "the draftsman of wills may exclude 
adopted persons if he wishes". (319 P.2d at 642-643.) The 
court also found that it was not significant that prior to the 
1955 “from and through” amendment to the California Probate 
Code it had been indicated that adopted children inherit from 
but not through their adoptive parents. The court found that 
“assuming that is correct as to cases arising prior to the 
effective date of said amendment, it affords no solution here 
where we are concerned not with inheritance but rather with 
the words ‘lawful issue' used in a will includes an adopted 
child". (319 P.2d at 643.) ‘Thus, the California court followed 
contemporary public policy of placing adopted r=: ? 
level with natural children. 3 So yoo 

7 We must now ray. to rest the problem arising in this 
a the word "issue" i ‘The court below found * that the” ‘ 


ay i 


tam 


word “issue” was so significant as to control the decision in 


the instant case. In so ruling, the court relief upon Allen v. 


American Security and Trust Company, Equity ‘No. 55,624 (D.D.C. 
6/ 


1935). In the Allen case, the word “issue” was construed in 
| 


determining the meaning of the will of rece e* Morton, Vice 
President of the United States 1889-93. A Brace of his testa- 
mentary trust was subject to a power of Serer by his 
daughter Mary Morton to the extent of one-half, and the other 
half of the share, not subject to the power of appointment, 

was to “be equally divided among the issue of such child living 


at the time of her death". The stipulation of facts filed in 


the case showed in paragraphs 13 and 15 cee Morton 


adopted two children and also adopted a third child whom she 
relinguished for further adoption. One of the questions sub- 

mitted to the court was whether the adopted children were issue 
entitled to the above menttoned portion not subject to the power 

of appointment. ‘The court mela that she word “issue” could 

not include adopted children for the reason that none oe the 
testator's children had adopted children before the testator's 
death, “and T can see no reason to think that the ee 

had in mind any other meaning ot the word "issue" than its usual 
eee . The aren case — at ——— easily distinguishable 


in that the children vere adopted subsequent, to the death of 


Cee enema ; 
-6/ Reversed in part on ‘other gcoonds: ‘in Hepburn v. Winthrop, 
EG TT S Ann D.C. 3209. 83 F. 2a 566... 


the testator which is not the case here. In any event, aopel tants 
submit that there is nothing particularly hallowed in the use 

of the word "issue". As noted above, if the draftsman of the 
will had intended to exclude adopted children - particularly 

in the will of Mabel Thorp Boardman - he would have done so 
expressly. For example, in Moore v. McAlester (Okl. 1957) 

428 P.2d 266, the remainder was left to “issue of her body”. 

The Oklahoma court accepted the holdings of Major v. Kammer 
("heirs at law"), In Re Heard's ("lawful issue"), Edmands v. 
Tice ("her children, if any") and Breckinridge v. Skillman's 
Trustee (Ky. 1959) 330 S.W. 2d 726 ("his issue"), but found 

that those cases were distinguishable in that the will in Moore 
used the words "issue of her body". Therefore, the court found 
that the use of the words "issue of her body” were specifically 
for the exclusion of adopted children. The same could have been 
done in the instant case but was not. To the extent that the 
District Court in Allen may have held that “issue” does not 
include adopted children, we submit that that is not the law 


today. Sixty-five years ago in In Re Winchesters Estate, (1903) 


140.Cal. ,468, 74 P.:10 , the court construed its Civil Code 
§227 reading "a child, when adopted, may take the family oak 
of the person adopting. After adoption the two shall sustain 
pad cack othes ta Wel. veration of arene and child, and 
have all the eignts and duties of that relation” “That Section 


sc nnt unlike our 1895 statute. The court held: 


The language is general and comprehensive. 
The use of the word ‘issue’ in section 1386 
[an act establishing a tax on collateral in- 
heritances] does not limit the right of in- 
heritance to the natural children only. The 
word ‘issue" is there used in the same sense 
as the word ‘child" and ‘children’... In 
Pearce v- Rickard, 18 R.I. 142, 26 Atl. 38, 
19 L.R.A.472, 49 Am. St. Rep. 755, it was held 
that by the well settled current of authority 
the word ‘issue’ includes all descendants; 
and, as the statute gives to an adopted child 
the status of a descendant, all the legal con- 
sequences and incidents thereto follow, the 
Same as though the child were born in lawful 
wedlock. (74 P. at 10.) | 

There is no question that the adopted child in this 
case had the status of a natural child when adopted. As the 
court stated in Tirrell v. Bacon (D.Mass. 1880) 3 F.62, an 

| 


adopted child is a child, and is issue and no general inferen-— 
| 

tial intent can overrule the language. Because Frank Graham 
Johns, Jr. had the status which the 1895 Act gave to him, the 
1937 statute - the “from Dut not through" statute — could not 
destroy that SA As the court stated in virrell mes 
_- the legislature should undertake to pass a law construing deeds 
and wills arneeee in wees. to the disadvantage of Ss5- Ss 
who had some existing interest or estate under then, St would. 
be justly SENDERS with ue attempting to o exercise judicial fs 
powers, and the Law would, in respect to such cases, be void". e 
(3 FP. at 65.) In the In Re Coe case, supra, ‘the court would 


not aeiipeaien hacueen issue, descendant, children and SASS 


because the word is not ordinarily selected by testator "but 
by the scrivener, who, if he were conscious of the question 
whether the adopted children should be in or out, would elicit 
the testator's wish and express it unequivocally”. (201 A.2d 
at 577.) In Flynn v. Bredbeck (1949) 147 Ohio St. 49, 68 N.E. 
2d 75, the court held that “issue has often a wider significance 
and may include not only ‘children’ but ‘grandchitdren', ‘des- 
cendants', and ‘adopted children'”. (68 N.E.2d at 79,) In 
short, the word "issue" can have no real significance here where ~ 
there was a relationship of natural parent and natural child 
existing between adoptor and adoptee. 

All that we have said pasos be summarized thusly: 
Given two equally plausible views, there is no justification . 
for discarding one which fosters a sound public policy of the 
District of Columbia to accord equality of treatment to adopted 
children in favor of one which perpetuates distinctions which 
no longer exist in the eyes of adoptive parents or enlightened 
people everywhere. In the absence of a clear intention to 
exclude adopted children, this jurisdiction should adopt the 
policy that an adopted child must be included within the class" 


of remaindermen: so long as the adoption did not take place to 


frustrate the intent of the testator ae, for exanple, to cut 


off remainders, Such was the case in the seemingly contrary 
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cases in the District of Columbia and ae For example 

in Shoemaker v. Newman, 62 U.S.App.D.C. 120, 65 F.2d 208, it 

was held, in 1933, an adopted child inherits only from its 
adoptive parents, and does not inherit throug the foster parents 


| 


from direct or collateral kin. The will in Shoemaker was pro- 


bated in 1891 and thus the execution of the will and the death 
of the testator were prior to the first District adoption statute 
and during a period where adoption was not ecognired at common 
law. So too, the case of Noreen v. Sparks, 92 U.S.App.D.C. 

164, 204 F.2d 56, where testator executed the will in 1879 


and died in 1880, is subject to the same arguments and is 


likewise of little help to the Court. It shoald be noted, 


however, in Noreen the District Court (103 F.Supp- at 588) 
stated that the 1937 statute would not preciude adopted children 
taking property devised to them by will of a collateral if 

such was the intent of the testatrix. in the instant case 

every intent is shown by the surrounding circumstances and. by 

~ the words as expressed in the wills. Finally, with respect 

to the holding of Gutman v. Safe Hass & Trust Co. of Balti- 
more (Md. 1951) 81 A. 2a 207 that the Maryland 2 act of. 1947 
(adopted child can take through his parents) is not retroactive, 
this is: a holding that rights which vest many years prior to 


the amendment cannot be distrubed by chat, amendnent. ‘ 
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In Re Grays Estate (D.D.C. 1938) 168 F.Supp. 124. Likewise, in 
Hall v. Scarlett, 86 U.S.App.D.C. 165, 181 F.2d 277, the court 
held that the District's 1937 statute is prospective only. 
Here again, the case merely holds that a right already possessed 
by an adopted child at the time of enactment was not divested 
and did not hold that any right given by the statute in addition 
to those already held were to be excluded. See Grays Estate, 
supra. 

The same arguments may be advanced against cases cited 
by appellees in the case below. In Re Fownes (1966) 421 Pa. 
476, 220 A.2d 8 involved one claimant adopted eight years follow- 
ing testator's death and another adopted 24 years thereafter 
and who was 23 years of age at the time of adoption. The adop- 
tions in Fownes operated to intrude upon the interests of natural 
children. Thus, this four to three decision must be read in 
the context of its facts which differ materially from the instant 


case. 


" In Merson v. Wood (1961) 202 Va. 485, 117 S.E. 2a 661, 
the court held that a 24 year old woman, adopted by the son of 
testatrix 37\ years after — death, was not an “heir" of the 
son within a will devising land to the son for life "and if he 
died without heirs” to. three grandchildren of testatrix. the 


court, in Merson, recognized Dickenson v. Buck, 169 Va. 39, 


as 


192 S.E. 748 where a child adopted after testator's death was 
held to be a remainderman in a devise to a son for life, then 
to his “legal heirs". However, in Merson, the court stated: 
| 

The record shows that the appellant was 

adopted solely for the purpose of per- 

mitting her to take the property upon 

the death of the testatrix'"s son. 

(117 S.E.2d at 664.) | 
Thus, the court could not find it was the intention of testatrix 
to benefit an adopted adult to the complete exclusion of her 
grandchildren. 

In Newsome v. Scott (1959) 200 Va. 833, 108 S.E.2a 


369, the holding was where a will provided that the residue of 


an estate was to go to a daughter “but should she die without 
heir" then to the children of another daughter, Upon the death 
of the first daughter leaving an adopted child only, the contin- 
gent beneficiaries were entitled to the estate because the 
testator did not intend to include an adopted adult. The’ 
adopted son in Newsome was 20 years of age when he was adopted 
32 years after testator's death and would have, had he prevailed, 
defeated entirely the oo of testator's grandchildren As 


framed by the court, the peeetiod in Seana ae not whether an ee 


adopted child can inherit from collateral kindred, bat rather - 


the intention of keetacar SOG thus: the Mord *heix™ ‘should be 


eae 


Here, we seek not to defeat rights of natural children 
by the device of adoption. We do not seek a mechanical rule 
expressed by this Court to apply to all occurrances. We do 
seek protection of an adopted child, adopted by a childless 
mother, 33 years of age. In these circumstances, no equity 
problems arise against the construction prayed for nor would 
such problems arise in the ordinary good faith adoption process. 
For cases involving the adoption of adults solely for the pur- 
pose of taking property to the exclusion of natural children, 
the equities and public policy are clear. That policy is 
equally clear with respect to the ordinary adoption which is 
present here. In support of our allegations as to the pre- 
vailing and applicable public policy we have cited the Court 
to various other jurisdictions and their statutes. For the 
sake of completeness pertinent portions of those statutes are 
reproduced in Appendix B. While retroactive provisions are 
not included, they are of little benefit for as the court in 


Heard's Estate, supra, pointed out we construe the wills in 


light of the statutes and public policy and not statutes govern- 
ing inheritance. : 

While the applicability of the various adoption 
statutes can doubtless be argued at length, we submit that it 


is neither necessary nor desirable. A reading of the various 


oe 


cases indicates that (1) legislatures have saopticd the more 
modern statutes, such as our 1954 Act, in rR of more 
liberal considerations of public policy toward adoption, and 
(2) the cases applying a more stringent view and holding more 
restrictive prior acts applicable do so to prevent the cutoff 


of remainders through the device of adoption. See, for example, 


Noreen v. Sparks where sons were adopted at ages 20 and 26. 


Again, we return to the holdings more clearly expressed by the 


Edmands v. Tice and Wilson v. Johnson cases, supra, for the 


equitable position that adopted children must be included within 
the class of remaindermen, absent a contrary intent, and absent 
the use of the adoption as a device to cut oe remainders. It 


is, at last, clear that the foregoing is the public policy of 


the District of Columbia. At this time, this jurisdiction is 
unemcumbered with contradictory precedent and is in a position 
to accept this modern comprehensive view. Otherwise, we will 


have much the same situation as the court found in In Re Parks 


and In Re Coe. For example, the court in In Re Coe stated: 


| 
The trouble in our state began in 1925 in 
a v. Miller, 102 N.J.L. 54, 131 
54 (Sup. Ct. =~ 2925), affirmed 103 N. isk FAR 
SE: 137 A. 543 (E & A 1928), which intro— 
duced the stranger-to-the-adoption concept, 
an unwarranted assumption that when one. 
who is not a party to the adoption makes a 
: Jo pare children of. sees 


This jurisdiction has the opportunity to forego this confusion 
by refusing to adopt an outdated principle and to accept the 
modern view representative of public policy. Such a result 
can be obtained by finding that Frank Graham Johns, Jr. is 
entitled to share in the trust provisions’ in question, both as 
to income and principal, based upon the terms of the wills, 
the surrounding circumstances, and the sound public policy of 
the District of Columbia. 

WHEREFORE, it is respectfully prayed that the order 
of the United States District Court granting the motions of 
Edith Boardman Cobb, et al. for summary judgment and denying 
the motions of Frank Graham Johns, Jr., et al. for summary 
judgment be reversed; that this Court hold that Frank Graham 
Johns, Jr. is entitled to share in the income and the principal 
of the trusts created by Item VIII of the will of Florence 
Sheffield Boardman and under Item VIII, Paragraph (b) of the 
will of Mabel Thorp Boardman, and that the Court grant such 
re relief as it may deem just and proper. 

Respectfully submitted, 
Of Counsel: — J. WILLIAM CAIN, JR. 
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APPENDIX A 


THE STATE OF OHIO ) | 
Joss: IN THE PROBATE COURT 
CUYAHOGA COUNTY  ) 


In Re 
George Harold Smith 


Adoption 

On this 12th day of April, 1924, this case came on to 
be heard upon the petition of Frank G. Johns and Florence B. 
Johns, for an order and decree of this Court permitting them to 
adopt as their own child one George Harold Smith and to have 
the name of said child changed to Frank Graham Johns and also 
upon the answer of C. H. LeBlond, Director of St. Ann’s Infant 
Asylum, consenting to such adoption xa the exhibits and testi- 
mony. 


Whereupon, the Court being fully advised in the 
premises, finds that all parties in interest have had due 
knowledge of the pendency of these proceedings and that no 
objection has been made to the Court against the proposed 
adoption. The Court further finds that the said child was 
duly surrendered by its mother to the St. Ann's Infant Asylum 
and that the said C. H. LeBlond, as director of said Asylum, 
is duly authorized to consent to such adoption. 


The Court further finds that the said child has 
resided in the home of the petitioners for a period longer than 
six months, as required by law, to wit, since the 22nd day of 
December, 1922. And the Court having examined the petitioners, 
Frank G. Johns and Florence B. Johns separate and apart from ~ 
each other and being satisfied from the examination that the 
petitioners are husband and wife and that each of them of his 
- own free will and accord desires such adoption. And the Court 
being of the opinion from the testimony taken in support of’ 
the petition, that the facts stated therein are true, that the 
petitioners are persons of good moral character and of reputable 
standing in the community and are possessed of sufficient means 
and ability to maintain and educate said child properly and 
that the best interest of said child would be promoted by such 
adoption. And the Court being further satisfied that said 
child is suitable for adoption and that all of the provisions 
of law, relative to SS —— been See a 


It is therefore, by the Court ordered and decreed 
that said adoption be and it is hereby granted; and it is fur- 
ther ordered that the name of said child shall be and it is 
hereby changed from George Harold Smith to Frank Graham Johns, 
as prayed for. 


ALEXANDER HADDEN 
Probate Judge 


THE STATE OF OHIO ) 
) ss. 
CUYAHOGA COUNTY ) 


I, FRANK J. MERRICK, Probate Judge and Ex-officio 
Clerk of the Probate Court, within and for said County, and in 
whose custody the Files, Journals and Records of said Court are 
required by the laws of the State of Ohio to be kept, hereby 
certify that the foregoing is taken and copied from Journal 226 
page 390 of the proceedings of said Court and that the same has 
been compared by me with the original entry on said Journal, 
and is a correct transcript thereof. 


IN WITNESS WHEREOF, I do hereunto 
subscribe my name and affix the 
seal of said Court this 3lst day 
of July, 1965. 


[s/ Frank J. Merrick Probate Judge 


By /s/ Robert L. Curry Deputy Clerk 
pw 
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APPENDIX B 

KENTUCKY = 
KRS 199.520 : 

“From and after the date of the judgment the child 
shall be deemed the child of pentetoners and shall be considered 
for purposes of inheritance and succession and for all other 
legal considerations, the natural, legitimate! child of the 
parents adopting it the same as if born of their bodies." 
OHTO: : 
Ohio RC 3107.13 


“For all purposes under the laws of this state, in- 


cluding without limitation all laws and Se ea in- 
heritance of and succession to real or personal property and 
the taxation of an estate, a legally adopted chia shall have 
the same status and rights, and shall bear the same legal 
relationship to the adopting parents | as if born to them in 

_ lawful wedlock and not born to the natural parents: provided: 
(a) Such adopted child shall not be onante of inheriting or 
succeeding to property i Limited to heirs. of the body 
of the adopting parents.“ 


“An adopted. chile ‘shalt be deemed a descendant of ‘pen 


ea in 


oad 


one who has adopted hin, the same as a secured aia for all 


purposes of succession by, from or through the adopting parent 
the same as a natural parent." 
NEW JERSEY: 
N.J.S.A. 923-30 

B. "The entry of a judgment of adoption shall estab- 
lish the same relationship, rights, duties and obligations 
between the child and the adopting parent as if such child 
were born to such adopting parent in lawful wedlock... In 
the construction of any testamentary or other document executed 
subsequent to the effective date of this act, an adopted child 
shall be deemed lawful issue of the adopting parent unless 


such document shall otherwise provide.” 
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QUESTION PRESENTED i 


In our opinion, the sole question presented 
is whether the words "surviving issue” in the testa- 
mentary trust under the will of Florence Sheffield 
Boardman, who died in 1928, and in the testamentary 
trust under the will of her daughter, Mabel Thorp 
Boardman, who died in 1946, include only the descendants 
by blood of the life income beneficiaries named in those 
trusts, or whether the words "surviving issue” include 
the adopted child of one of the life income beneficiaries 


and his descendants? 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,516 : 
FRANK GRAHAM JOHNS, JR., et al., 


Appellants, 


EDITH BOARDMAN COBB, et al., 


Appellees. 
On Appeal From An Order Of The 
United States District Court For The 


District of Columbia Granting REVEEE For 
Summary Judgment 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Florence Sheffield Boardman sat her will 
on January 14, 1922 (JA 5, 20). She died on April 25, 
1928 (JA 5). Her will, which was admitted to probate 
in the District of Columbia, provided for the creation 
of a trust for the benefit of the named children of her 


son, William Henry Boardman, and for their surviving 
issue (JA 5, 16, 17). It states: : 
| 
ITEM VIII: I give and bequeath the 
Sum of Two Hundred Thousand Dollars 
($200,000) unto the aforesaid 
American Security and Trust Company, 


as trustee, in trust, to hold the | 


same with full discretionary powers 

of management, of investment, sale 

-and reinvestment, and to keep the 

same invested, collect all revenue 

_and income arising therefrom, and 
after paying all such costs, charges 
and expenses as it may deem necessary 
or proper in the administration of 

this trust, to pay over the net income 
|arising therefrom, in semi-annual or 
quarterly payments, in the discretion 
of my trustee, share and share alike, 
unto my dear grandchildren, William J. 
Boardman II, Edith Boardman Cobb, 
Florence Boardman Johns, and Mabel 
Boardman Randolph, the surviving issue, 
however, of any thereof who may die 
either before or after my death, to 
take, per stirpes, the share of such 
net income the deceased ancestor would 
have taken if living. If any of my 
‘said grandchildren should predecease 
me, leaving no issue him, her or them 
and me surviving, or, in the event of 
any thereof dying leaving issue which 
issue shall thereafter wholly fail 
before the termination of this trust 

as hereinafter provided, the share or 
‘Shares of net income of the one or ones 
so dying shall inure to the benefit of 
and become a part of the shares or 
share of the survivors or survivor, as 
the case may be. Upon the death of the 
last survivor of my said grandchildren, 
or when that time shall first arrive 
when no lineal descendant of my said 
grandchildren living at the time of my 
death shall be under the age of 
twenty-five (25) years, whichever event 
shall last cccur, this trust shall 
cease and determine, and my trustee 
shall transfer, assign and pay over the 
entire trust fund then remaining in its 
hands, absolutely and in fee simple, 
per stirpes, unto the then surviving 
issue of my said grandchildren, or, if 
no such issue shall then survive, then, 
per Stirpes, unto my then surviving 
heirs-at-law, according to the laws 
then in force in the District of Columbia. 
(JA 16, 17). 


aaa 


Mabel Thorp Boardman signed her wilt on 
April 28, 1944 (JA 6, 28). She died on March 17, 1946 
(JA 6). Her will, like her mother’s will, was admitted 
to probate in the District of Columbia (JA 6). It 
divided her residuary estate into ten shares and with 


three of the shares provided for the creation of a 
| 


trust for the benefit of the three then living children 
of William Henry Boardman, who were named in the trust, 
and for Elizabeth Wetmore Boardman (the surviving widow 
of a deceased child of William Henry Boardman) , and 
after the death of each of these four persons for their 
surviving issue (JA 6, 25, 26). It states: : 


ITEM VIII: (b) Three (3) of said 
ten (10) parts or shares shall be | 
assigned, transferred and delivered 
unto the AMERICAN SECURITY AND TRUST 
COMPANY, a corporation organized 
under the laws in force in the 
District of Columbia and having its 
principal office and place of business 
in the City of Washington in said | 
District, its corporate successor by 
consolidation, merger, purchase or | 
otherwise, in trust, to hold the same 
with full discretionary powers of | 
management, of sale and resale, of — 
investment and reinvestment, and to: 
keep the same invested, collect all: 
rents, revenue and income arising | 
therefrom, and after paying all such 
costs, charges and expenses as it may 
deen necessary or proper in the 
administration of this trust, to pay 
over the net income arising therefrom, 
share and share alike, unto those of 
the following persons surviving from 
time to time, namely, (1) ELIZABETH 
WETMORE BOARDMAN, widow of my nephew, 


i | 


William Jarvis Boardman; (2) EDITH 
BOARDMAN COBB, my niece; (3) FLORENCE 
SHEFFIELD BOARDMAN JOHNS, my niece, 
and (4) MABEL BOARDMAN RANDOLPH, my 
niece, the surviving issue of any of 
said persons who may predecease me or 
who may die before the termination of 
this trust to take, per stirpes, the 
share or shares of net income the 
deceased ancestor would have been 
entitled to if living. Upon the death 
of the last survivor of said four (4) 
persons, this trust shall cease and 
determine, and my Trustees shall there- 
upon transfer, assign and pay over the 
principal of said trust fund then 
remaining in its hands unto the then 
surviving issue of said four (4) 
persons, or the survivor of them, 
absolutely and in fee simple, per stirpes. 
(JA 25, 26). 


For the purposes of this case, the above 
quoted provisions of the trusts can be considered 
together. Essentially, both trusts provide that income 
and corpus shall pass to Florence's four grandchildren 
{(Mabel's nieces and nephews) and to the "surviving 
issue” of those grandchildren. Of the four grandchildren 
(1) William Jarvis Boardman, II, died in 1938; he is 
survived by five natural children who are now living; 
his wife, Elizabeth, who had an income interest in the 
trust under Mabel Thorp Boardman's will, died in 1964; 
(2) Edith Boardman Cobb is now living and has now living 
two natural children; (3) Mabel Boardman Randolph died 


in 1953, leaving no descendants surviving; (4) Florence 


Boardman Johns died July 7, 1964, leaving no natural 
children surviving, but leaving Frank Graham Johns, 
Jr., who was adopted by her on April 12, 1924, and who 
is now living. (JA 7-9, and Appellees’ Statement of 
Undisputed Material Facts in the District Court, §3(a), 
(b), (e), (e), and (£).) : 

The chart attached to the complaint as 
Exhibit A (JA 13) correctly reflects the relationship 
of each of the individuals named therein to the 
testatrices. | 

When Florence died, there were then living 
9 natural children of William Jarvis Boardman, II, and 
two natural children of Edith Boardman Cobb. When 
Mabel died, an additional twelve natural grandchildren 
were then living (JA 73). The appellees are the five 


natural children of William Jarvis Boardman, II, and 


and Mrs. Cobb and her descendants by blood, 6 of whom 


their descendants by blood, 17 of whom are now living, 
| 

are now living. The appellants are the adopted child 

of Florence Boardman Johns, Frank Graham Johns, Jr., 

and his two children. : 

When Florence Johns died the question arose 
whether her adopted son succeeded to her one-third 
income interest as "surviving issue," or whether all 
trust income was thereafter payable to Edith Boardman 
Cobb and the five children of William Jarvis Boardman, 

I 
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II. A similar question was presented with respect 
to distribution of trust corpus when Edith Boardman 
Cobb dies. 

The United States District Court for the 
District of Columbia held that the words "surviving issue” 
in the wills of Florence Sheffield Boardman and Mabel 
Thorp Boardman exclude the appellants (JA 92-94). 

Florence's will was prepared by C. F. R. 

Ogilby of the law firm of Peele & Ogilby. Mabel's will 
was prepared by John Spalding Flannery of the law firm of 
Flannery, Craighill & Aiello. Messrs. Ogilby and Flannery, 
both of whom have died, were competent and distinguished 
members of the District of Columbia Bar, experienced in 
drafting wills and engaged in the active conduct of a 
probate and estate practice (JA 44 and Appellees' Statement 
of Undisputed Material Facts in the District Court, J4). 

| Affidavits and supporting papers provided in 
response to the appellants’ contention that the 
surrounding circumstances indicate that the testatrices 
intended to include the adopted child whan they used 
the words "surviving issue" are reproduced in the joint 
appendix (JA 72-86). In summary, they show: 

1. That Florence and Mabel, throughout their 
lives, maintained a close relationship with the members 
of the family of William Henry Boardman (Florence's only 


Gia 


| 
son, Mabel's brother and father of the life tenants 
named in the trusts under the wills here) who lived 
in Ohio (JA 72). | 

2. That when William Henry died in 1917 his 
children, including his son, William Jarvis Boardman, 
II, and his daughter, Florence Johns, inherited 
substantial property from him (JA 73, 76). : 

3. That William Jarvis wasted his inheritance 
and from as early as 1920 was generally unable to 
support his family of five children (JA 76). 

4. That Florence and Mabel were Sympathetic 


to William Jarvis's family and made regular cash contri- 


butions for their support, paying tuition for the 
education of his two sons, and making payment toward 
the cost of his last illness expense (JA 76)'- 

5. That Florence Johns moved away from Ohio 
in the nineteen twenties, did not waste her inheritance, 
and on numerous occasions said she knew her adopted son 
had no beneficial interest in the trusts under the 
wills here (JA 73, 77, 78). | 

6. That Mabel Boardman Randolph, another 
daughter of William Henry and a life tenant of the 
trusts under the wills here, was at all times pertinent 
here unmarried and childless (JA 74). : 


7. That in response to an inquiry made 
in 1951 by Mrs. Randolph with respect to the trusts 
in question (JA 82, 83), a representative of the 
trustee, American Security and Trust Company, wrote: 


Under the District of Columbia law, 
an adopted child may inherit from 
the adopted parent, but not through 
the adopted parent; therefore, Mrs. 
Johns’ adopted son not being her 
issue would not have any interest 
in these trusts (JA 84). 


CHRONOLOGY 


1895 dD. C. Act passed giving adoptees right 
to inherit from adopter, see D. C. Code 
§395, (1901). 


1922 _ Florence Sheffield Boardman signed her 
will. 

1924 Florence Johns adopted Frank Graham 
Johns, Jr. 

1928 _ Florence Sheffield Boardman died. 

1937 DD. C. Act passed creating mutual rights 


of inheritance between the adopting 

parents and adopted child, but expressly 
confirming that the adopted child does 
not inherit through the adopter, see 


1944 Mabel Thorp Boardman signed her will. 
1946 Mabel Thorp Boardman died. 
1954 D. C. Act passed affecting the meaning 


of "child or its equivalent" when used 
in a will, but not having retroactive 
effect, see D. C. Code §$§16-222, 16-224, 
and 16-225 (1961). 


ey 


1963 Minor revisions in phraseology in 1954 
D. C. Adoption Act, see D. C. Code §§ 
16-312, 16-313, and 16-315 (1967). 


1964 Florence Johns died. 


STATUTES INVOLVED : 

The appellants’ list of "Statutes Involved" 
reflects the development of the provisions of District 
of Columbia law involved in this case, exceot that 
the references to D. C. Code §§16-312(a), 16-313, and 
16-315 should be to the 1967 edition or the 1963 
revision reflected in the supplement to the 1961 


| 
edition. Also, the following provisions of the 1961 


| 


edition of the D. C. Code are pertinent. | 
D. C. Code §16-224 (1961), which preceded 
D. C. Code §16-313 (1967) reads as follows: 


§$16-224. Term "child" to include adopted 

persons. 

The term "child" or its eontvetent in 
a deed, grant, will, or other written 
instrument shall in the District, be held 
to include any adopted person, unless the 
contrary plainly appears by the terms 
thereof, whether or not such instrument 
was executed before or after the entry of 
the interlocutory decree of adoption, if 
any, or before or after the final decree 
of adoption became effective. (June 8, 
1954, 68 Stat. 246, ch 272, $17.) 


D. C. Code §16-225 (1961) which preceded 
D. C. Code §16-315 (1967) reads as follows: : 


§16-225. Provisions not retroactive a 
Prior orders and decrees. 


The provisions of this chapter shall 
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have no retroactive effect except to 
the extent that they specifically so 

_ provide and shall not be construed 
as affecting in any way the rights and 
relations obtained by any decree of 

adoption entered prior to June 8, 1954, 
and all proceeding instituted and 
pending on June 8, 1954, shall be 
carried to their final determination 
in accordance with former Sections 16- 
201 to 16-207, and all orders and 
decrees entered therein shall remain 
'valid and binding on all parties 
thereby affected. (June 8, 1954, 68 
Stat. 246, ch 272, §18(b).) 


SUMMARY OF ARGUMENT 


The District Court correctly decided that 
under District of Columbia law the word "issue" in the 
wills of Florence Sheffield Boardman and Mabel Thorp 
Boardman included only the descendants by blood of the 
life income beneficiaries named in the trusts under 
those wills (the children of Florence's only son, William 
Henry Boardman), and excluded Frank Graham Johns, Jr., 
an adoptee of one of the life income beneficiaries. 

This Court has said that a testator's intent 
expressed in a valid will, read in the light of the 
surrounding circumstances, controls the disposition of 
his property; and that if the indicia of intent within 
the will is inconclusive, then "the testator must be 
presumed to have intended the result the law has 
theretofore attached to the language he chose to use.” 
Pyne v. Pyne, 81 App. D.C. 11, 154 F.2d 297, 300, 301 
(D.C. Cir. 1946). 
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Under District of Columbia law, when the 
testatrices signed their wills, when the appellant was 
adopted, and when the testatrices died, the ordinary 
meaning of the words "surviving issue" was eters -- 
it meant "heirs of the body” and excluded adopted 
children. The use of this plain language, the status 
of District of Columbia law when the testatrices died, 
and the surrounding circumstances confirm that the 
District Court correctly decided that the words 
“surviving issue" exclude the adopted child here. 

1. The testatrices used the words ‘surviving 
issue.” Their wills were prepared by distinguished 
members of the District of Columbia bar, who were 
experienced in drafting wills and who knew the meaning 
of the words which they used, and used tose! words 
with precision. The District of Columbia courts have 
uniformly and consistently said that "issue" in its 
ordinary sense, means "heirs of the body.” Allen v. 
Reed, 57 App. D.C. 78, 17 F.2d 666, 667 (D.C. Cir. 1927); 
Allen v. American Security and Trust Company, Equity No. 
55624, Supreme Court of the District of Columbia 
(Decided April 2, 1935), aff'd and rev'd in part on 
other issues, sub nom. Hepburn v. Winthrop, 65 App. D.C. 
309, 83 F.2d 566 (D.C. Cir. 1936); and see Shoemaker v. 
Newman, 62 App. D.C. 120, 65 F.2d 208, 211, 212 (D.c. 
Cir. 1933). Thus, the words “surviving issue” in the 
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testatrices’ wills do not include the appellant, 
Frank Graham Johns, Jr., the adopted son of one of 
Florence's grandchildren. 

2. ‘(The testatrices here died in 1928 and 
1946. The governing law in an action to construe 2 
will is the law in effect at the time of the testator's 
death, In Re Gray's Estate, 168 F.Supp. 124 (D.D.C. 
1958); the law in effect after death in inapplicable, 
American Security and Trust Co. v. Cramer, 175 F. Supp. 
367 (D.D.C. 1959). In 1928 and 1946, and in earlier 
years, District of Columbia law was settled -- not only 
did the words "issue" mean "heirs of the body," but an 
adopted child did not take property through (although 
he did take property from) his adopting parent. Shoemaker 
v. Newman, 62 App. D.C. 120, 65 F.2d 208 (D.C. Cir. 1933); 
Noreen v.| Sparks, 103 F. Supp. 588 (D.D.C. 1952), aff'd, 
92 App. D.C. 165, 204 F.2d 56 (D.C. Cir. 1953). 

The appellants’ argument, that the law in 
effect at the time of the death of the life income 
beneficiaries of the trusts under the wills here is 
controlling, is unsupported by the District of Columbia 
cases. Platt v. National Metropolitan Bank, Civil Action 
No. 1297-59 (D.D.C. 1959), an unreported decision handed 
down without opinion, is distinguishable, in that the 
word "issue" is not used there, and in the light of 


Shoemaker v. Newman and Noreen v. Sparks would appear to 
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be wrong. 

3. The surrounding circumstances summarized 
in the counterstatement of the case and disclosed by 
the affidavits and accompanying papers in the joint 
appendix (JA 72-86) confirm that when the testatrices 
used the words "surviving issue” in their wills. they 
intended to include only descendants by blood of the 
life income beneficiaries of the trusts under those 
wills. The provisions of the wills here as well as the 
surrounding circumstances fail to support the inferences 
drawn by the appellants with respect to the testatrices' 
intentions. The decision of this Court in Keep v- 
District of Columbia, 86 App. D.C. 206, 181 F.2d 789 (D.C. 
Cir. 1950), involves only the District of Columbia 
inheritance tax imposed on the trustee of the testamentary 
trust under Mabel's will. The question involved here was 
not considered by this Court in Keep, and the corporate 
fiduciary in that case was unaware that an adopted child 
was involved. | 

4. The District of Columbia statutes are 
consistent with the results reached by the District Court. 

a. D.C. Code §395 (1901), enacted in 

1895, made an adoptee his adopter's heir at law, but 


gave the adoptee no other rights; 


Sa 


b. D.C. Code §16-205 (1951), enacted 
in 1937, established the relation of natural parent 
and natural child between the adopter and adoptee for 
all purposes, but did not change the adoptee's relation- 
ship to other persons, and expressly confirmed 
Congressional policy that the adoptee should not inherit 
from collateral relatives of or the parent of the 
adopter; 
c. D. C. Code §16-313 (1967), formerly 

D. C. Code §16-224 (1961), enacted in 1954, provides 
that after June 8, 1954, the word "child" in a will 
includes an adopted child, but under D. C. Code §16-315 
(1967), formerly D. C. Code §16-225 (1961), the law 
applicable to wills of persons dying before June 8, 1954, 
was expressly left unchanged. 

The appellants suggestion that the 
nonretroactive provision is inapplicable where wills 
are involved is clearly wrong. Aside from the 
unambigious language of the statute, Congress said 
that persons who disagreed with the changes made in 
1954 could "change their wills." H. Rept. No. 1347, 83d 
Cong., 2d Sess. p.7 (1954). In addition, the 1954 law 
was enacted to bring the District's adoption law more in 
line with the adoption laws of Maryland and Virginia, and 
the courts in those states have expressly declined to 


apply their new "from and through laws" retroactively. 


are 
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Gutman v. Safe Deposit & Trust Co., 198 Md. 39, 81 
A.2d 207 (1951); Newsome v. Scott, 200 Va. 833, 108 
S.E. 2d 369 (1954); and Merson v. Wood, 202 va. 485, 
117 S.E. 2d 66 (1961). : 

5. Public policy is relevant in this case 
only insofar as it sheds light on the probable intent 
of the testatrices. : 

a. That intent is manifested by the ordinary 
meaning of the language used by the testatrices in their 
wills read in the light of the surrounding circumstances, 
including the District of Columbia law when the wills 
were Signed and when the testatrices died. | 

b. The appellants ignore the fact that 
Congress, when it changed the District of Columbia 
adoption law in 1954, also decided as a matter of public 
policy that the provisions of the new law would not be 
applied retroactively to wills of testators who died before 
its enactment on June 8, 1954, D. C. Code §16-315 


(1967). The reason for this clearly stated Congressional 


policy is obvious and affirms long standing District 
of Columbia law to the effect that in circumstances such 
as these the income and remainder interests involved 
became vested when the testatrices died and should not 
be cut-off after that time by a change in the adoption 
law. D.C. Code §§45-812 and 45-823 (1967); American 
Security and Trust Co. v. Sullivan, 72 F. Supp. 

| 


So 


925, 931 (D.D.C. 1947); and Keep v. District of Columbia, 
86 App. D.C. 206, 181 F.2d 789 (D.C. Cir. 1950). 
c. The recent cases in other jurisdictions 


do not support the appellants’ public policy argument. 


The District Court correctly decided that the 
words "surviving issue" in its wills of Florence Sheffield 
Boardman and Mabel Thorp Boardman include only the 


appellees. 


ARGUMENT 

The law in the District of Columbia governing 
the case here is clear. This Court has said that a 
testator's intent expressed in a valid will controls the 
disposition of his property, Evans v. Ockershausen, 69 App. 
D.C. 285, 100 F.2d 695 (D.C. Cir. 1938); that in construing 
a will a court must search within the will's four corners 
for the testator’s intent, Pace v. Bradley, 85 App. D.C. 
212, 171 F.2d 350 (D.C. Cir. 1948); and that if a 
testator's intent cannot be discerned from the language 
of the will read in the light of the surrounding cir- 
cumstances, then he must be presumed to have intended 
the result the law has theretofore attached to the 


language he chose to use, Pyne v. Pyne, 81 App. D.C. ll, 
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154 F.2d 297, 300 (D.C. Cir. 1946). ! 

The District Court correctly aeciand that 
under District of Columbia law the word "issue" in the 
wills of Florence Sheffield Boardman and Mabel Thorp 
Boardman means "heirs of the body," descendants by blood, 
and thus excludes Frank Graham Johns, gr., the adopted 
son of one of Florence's grandchildren | 

Even if the testatrices had used the word 
"child," rather than the word "issue," District of 


Columbia law at the time of their deaths was clear and is 


controlling, and that law provided that while and adopted 


child took property from his adopting parent, he could 
not take from someone else through his adopting parent. 
| 
In addition to the language used and the 


status of District of Columbia law when Florence and 
Mabel died, the other surrounding circumstances further 
confirm that the District Court's decision was correct. 


1. In the District of Columbia the 
word “issue” means “heirs of | 


the body." | 
The law in the District of Columbia was clear 


when the wills here were signed, when the appellant was 
adopted, and when the testatrices died -- the word 
"issue" in its ordinary sense meant, and it still means, 
‘heirs of the body." Adopted children are excluded. 

The question whether the word "issue" includes 


an adopted child was presented to the Supreme Court oz 
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the District of Columbia in 1935 in a suit for 
construction of the will of Levi Morton. Allen v. 
American Security and Trust Co., Equity No. 55624 
(Decided April 2, 1935), aff'd and rev'd in part on other 
issues, sub nom. Hepburn v. Winthrop, 65 App. D.C. 309, 
83 F.2d 566 (D.C. Cir. 1936). 

Mr. Morton died in 1920. He was survived by 
three daughters and five natural grandchildren. One of 
his daughters, Mary Morton, had no natural children, 
but prior to her death in 1932 she adopted two minor 
children., The question presented to the court was the 
meaning of a provision in the second codicil to Levi's 
will which said that upon Mary's death half of her 
share of the testamentary trust was to "be equally divided, 
per stirpes, and not per capita among her issue then 
surviving." 

Judge Bailey held that the word "issue" excluded 
adopted children, saying -- 

I can see no reason to think that the 

testator had in mind any other meaning 

of the word "issue" than its usual 

meaning. 

At page 26 of their brief (Ap. Br. 26), the 
appellants say -- "To the extent that the District Court 
in Allen may have held that ‘issue' does not include 
adopted children, we submit that that is not the law today." 


Yet, the appellants cite no District of Columbia cases to 


ERR 


| 
support their statement and make no reference to the 


succession of District of Columbia cases holding to 
the contrary. The District Court below correctly relied 


upon the decision in Allen v. American Security and 


Trust Co. 
Almost two years prior to Florence's death, 
this Court said: 


The words "issue," or "lawful issue," 
when used in a will, are prima facie 
to be interpreted in their ordinary 
sense as embracing all future 
descendants, and are to be construed 
as words of limitation of the : 
inheritance equivalent to the tech- 
nical expression "heirs of the body." 
Allen v. Reed, 17 F.2d 666, 667 Stone 
Cir. 1927). 


Similarly, in Shoemaker v. Newman, 62 App. 
D.C. 120, 65 F.2d 208, 211, 212 (D.C. Cir. 1933), in 
determining that the adopted son of Abner Shoemaker took 
no interest under the testator’s will which provided 
for distribution of trust corpus to Abner'’s "issue," 
this Court significantly twice noted that Abner "died 
without issue.” ; 

More recently, in Noreen v. Sparks, 92 App. 
D.C. 163, 204 F.2d 56 (D.C. 1953), aff'g 103 F. Supp. 
588 (D.D.C. 1952), this Court gave the same meaning to 
the word "issue." There the testator's will left a life 
interest in a trust to Cornelia Ross Potts, the testator's 
niece, with the remainder over to her "child or children 
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or the descendant of any deceased child or children” 
when the youngest surviving child attained 21 years 
of age. This Court held that this language excluded 
adopted children, and in its statement of facts (page 
57) said Cornelia "died without issue in 1950.” 

The wills here were prepared by competent 
and distinguished lawyers, members of the District of 
Columbia Bar, experienced in drafting wills and engaged 
in the active conduct of a probate and estate practice. 
They knew the meaning of the words used in each 
testatrix' will and used those words with precision; 
therefore, it can be assumed they knew that the word 
“issue " meant ‘heirs of the body” and excluded adopted 
children. 

When the testatrices signed their wills, and 
more particularly when they died, the state of the law 
was clear, not only the law in the District of Columbia 
but the law generally provided that adopted children were 
excluded when property was given to "issue." In Wyeth v. 
Merchant, 34 F. Supp. 785, 790 (W.D. Mo. 1940), aff'd 
120 F.2d 242 (8th Cir. 1941), for example, the court said: 

An examination of the encyclopedias 
and text books does not indicate that 
_ there is any case which holds that the 

word “issue,” used in a will or other 

instrument creating a trust estate, 

which, after a life estate in one, is 
given to his "issue," includes an 
_adopted child, unless there was in force 
at the time the will or other instrument 


_was executed or became effective a statute 
which gave to the adopted child the 
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character and rights of a child born 
of the body. 


The appellants suggest that the are today 
is different (Ap. Br. 26). It is not! The weight of 
authority continues to be that in cases such as this 
the word "issue" means “heirs of the body," descendants 
by blood, and generally excludes adopted children. 
See Amoskeag Trust Co. v. Preston, 107 N.H. 330, 222 
A.2d 158 (1966); Security National Bank v. Willim, 
153 S.E. 2d 114 (W.Va. 1967); In re Trust of Pennington, 
421 Pa. 334, 219 A.2d 353 (1966); and National City Bank v. 


Mitchell, 13 Ohio App. 2d 141 (Decided February 29, 1968). 


In the case here, as stated in Pyne v. Pyne, 
81 App. D.C. 11, 154 F.2d 297, 300 (D.C. Cir. 1946): 

--. the testator must be presumed 

to have intended the result which 

the law has theretofore attached | 

to the language which he chose to 

use. 
Thus, when the testatrices chose the word ee 
District of Columbia law will presume that they intended 
to exclude the adopted child, Frank Graham Johns, Jr. 

2. When the testatrices died District 


of Columbia law was clear -- an 
adopted child did not take onee 


his adopting parent. 
In 1895 the common law in the District of 


| 
Columbia was changed to provide that an adopted child 
would be an heir at law of his adopting parents, Act 
of February 26, 1895, 28 Stat. 687, D.C. Code §395 (1901). 
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Prior to that time an adoptee had no right to inherit 
property as a child of the adopter. This provision, 
however, had no effect on an adoptee's right to take 
under the wills of his adopter's ancestors and collateral 
relatives; that is, the adoptee had no such rights. 

In Shoemaker v. Newman, 62 App. D.C. 120, 
65 F.2d 208 (D.C. Cir. 1933), this Court construed the 
will of Pierce Shoemaker who died in 1891. The will 
created a testamentary trust which terminated in 1920, 
on the death of Pierce's grandson, Abner. One of the 
questions presented was whether Abner's adopted son 
had any interest in the corpus of the trust under Pierce's 
will which provided for a distribution of corpus to 
"issue." At page 214 the Court said: 

It is settled law, we think that an 

'adopted child inherits only from his 

adopted parents, and does not <nherit 

through the foster parents, from 

direct or collateral kin. 

|The Court went on to say that it thought this 
rule was "without exception." 

|The same result was reached in Noreen v. 
Sparks, 103 F. Supp. 588 (D.D.C. 1952), aff'd on this 
issue, 92 App. D.C. 165, 204 F.2d 56 (D.C. Cir. 1953), 
where the District Court held that the will of a 
decedent who died in 1880 which left remainder interests 


in a trust to a niece's "child or children" gave no 


interest to the niece's adopted children. The adoptees 
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relied upon a 1937 statute which gave the adoptees’ 
certain rights of inheritance, but the District 
Court said that it was the will which maa betes 
construed, not the statute, and that in any case, at 


the time in question (1950) the statute gave the adoptee 


no legal status insofar as the parents of his adopting 
| 
parent or collateral relatives were concerned. At page 


590, the District Court quoted from its opinion in 


Shoemaker: 


"It is almost universally agreed 

that where a provision is made in | 
a- will for children of some person : 
other than the testator, an 
adopted child is presumed not to be. 
included unless there is language 

in the will, or there are circunm- | 
stances surrounding the testator at, 
the time he made the will, which 
made it clear that the adopted child 
was intended to be included.” 


The District Court then went on to say = 


It is obvious from the will of the 
testatrix that she definitely had | 
in mind the descent of her property | 
through blood relatives to persons | 
of her own blood. The cross- 
remainders emphasize this and 
abundantly reject any inference that 
any share of her property should | 
be diverted to those not of her blood. 


Thus, in Noreen v. Sparks, the District Court 
held against the adopted children, attaching considerable 
Significance to the fact that the testatrix' will in 
that case, just like the wills here, pentane cross- 


remainders over to other blood relatives. 
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This Court affirmed the District Court's 
decision, 92 App. D.C. 165, 204 F.2d 56, 58 (D.C. Cir. 
1953), saying -- 

Each [adopted child] claims to be 

a "child or descendant" of [the 

life tenant] within the meaning of 

the will her aunt made in 1880. 


We agree with the District Court 
that the will implies no such intent. 


Appellants’ contend Shoemaker and Noreen are inapplicable. 

The appellants contend that the controlling 
decision of this Court, in Shoemaker v. Newman and 
Noreen v. Sparks, are "of little help to the Court,” 
because the testators in those cases died prior to 
enactment of the first District of Columbia adoption law 
and during a period when adoptions were not recognized 
at common law (Ap. Br. 28, 29). They infer that the 
testators in those cases could not have intended their 
property to pass to an adopted child, because at the 
time of their deaths adoptions were not recognized in 
the District of Columbia. This reasoning is wrong in 
several respects: 

ae It is based on an erroneous assumption; 

for as early as 1854, in Moore v. Hoffman, 2 Hayw. and 
H. 173, 17 Fed. Cas. 684(D.C. Cir. Ct. 1854); the fact 
of adoption was recognized in the District of Columbia, 
although the adopted child was held to have no right of 


inheritance from the adopting parent; 


A 


» 


| 
| 
b. Even if the assumption were correct, 
and it is not, the fact that adoptions oe have 
been recognized in the District of Columbia before 1895 
is a non sequitur, since the declared law of the District 
of Columbia was and is that "issue" means "heirs of the 
body" and excludes adopted children; and : 
c. The opinions of this Court and of 
the District Court in Shoemaker v. Newman and Noreen v. 
Sparks made no reference whatsoever to the 1895 District 
of Columbia adoption law and contain absolutely no 
suggestion that the decisions in those cases were based 
on the fact that the testator whose will was being 
construed died before 1895. : 
Appellants contend law at death of life tenant is controlling. 
The appellants also contend that these testatrices 
intended that the law in effect at the time of the 
death of the life beneficiaries will control for purposes 
of determining the meaning of the words used by them 
in their wills (Ap. Br. 7, 15). The contention 
is unsupported by the language of the testatrices' 
wills and by the surrounding circumstances. Moreover, 
the District of Columbia law is to the contrary. In Re 


Gray's Estate, 168 F. Supp. 124 (D.D.C. 1938), and 
American Security and Trust Company v. Cramer, 175 F. Supp. 


i 
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367 (D.D.C. 1959). 

The principal foreign decisions cited by them 
for this proposition involve remainders to the "heirs 
at law" of life beneficiaries. These cases are based 
upon a determination that the testators used that phrase 
in the sense of intestate succession and that property 
should pass as though it were a part of the life 
beneficiary's intestate estate. Thus, in those cases 
the testators, by using the phrase “heirs at law," 
expressly deferred to the legislature in defining the 
class of remaindermen. 

Decisions holding that the law in effect at 
the date of the life beneficiary's death is controlling 
in determining his heirs at law are correct, but are 
unrelated to the question of what these testatrices 
intended when in 1922 and 1944 they defined the class 
of remaindermen by using the words "surviving issue." 
Platt v. National Metropolitan Bank 

The appellants have also cited Platt v. 
National Metropolitan Bank, Civil Action No. 1297-59 
(D.D.C. 1959), for the above proposition (Ap. Br. 15, 
16). The District Court's decision was unreported and 
handed down without opinion. In Platt, the testator, 
Frank Casey, died in 1932 leaving a will which established 


a testamentary trust with a remainder interest "to the 
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children of Landra Platt and James Platt," the testator's 
cousins. The will was signed in 1927. In 1959, the 
surviving life tenant died. At that time, James had two 
natural children and Landra had one. In 1941, Landra 
adopted an infant son. The question presented was 
whether the child adopted by Landra nine sone after the 
testator's death had an interest under the testator's 
will. The Court, without opinion, granted aoorss judg- 
ment in favor of the adopted child. The decision was 
not appealed. | 

While Platt is clearly distinguishable, the 
distribution there being to "children" rather to 
"issue," insofar as the decision holds (1) that the 
controlling law is the law in effect on the death of the 
life tenant, and (2) that in construing the will of a 
testator who died before 1954 the word "children" must 
be read to include adopted children, it is incorrect and 
contrary to the District Court decisions in In Re Gray's 
Estate and American Security and Trust Company ve Cramer, 


and to this Court's decisions in Shoemaker v. Newman and 
Noreen v. Sparks. : 
There is no common law basis for the decision 
in Platt. The adopted child's argument was based upon 
the applicability of D.C. Code §$16-224 (1961), now D.C. 
Code §16-313 (1967). In view of D.C. Code §16-315 


(1967), however, it would appear that the District 
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Court erred if it applied retroactively D.C. Code 
§16-224 (1961) or any other provision of the 1954 
adoption law. 

The appellants contend that the nonretroactive 
provision of the Code deals only with the right to 
inherit and not with rights under a will (Ap. Br. 16, 
19). While the District Court in Platt may have been 


persuaded by this argument, the language of the statute 


and legislative history are to the contrary. In H. Rept. 


No. 1347, 83d Cong., 2d Sess. p.7 (1954), reference is 
made to the proposed change to a "from and through" 
adoption law in the District of Columbia. The report 
states that those who objected to this change "could 
specifically change their wills to the contrary." 

The changes made in the District's adoption 
law in 1954, which are discussed in greater detail 
below in part 4, should certainly not affect the 
interpretation of wills which speak as of 1928 and 1946. 

3. The surrounding circumstances 

confirm that the word “issue” 
in the wills here include only 
the descendants by blood of 
the life income beneficiaries 


named in the trusts under those 


The plain meaning of the language used by 
the testatrices in the testamentary trusts under their 
wills and the status of District of Columbia law at the 


time of their deaths, make unnecessary, and possibly 
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preclude, further consideration of the surrounding 
circumstances. The appellants, however, have speculated 
extensively with respect to the testatrices' intent and 
made numerous assertions unsupported by fact. The District 
of Columbia law when the testatrices ined their wills 
and when they died is obviously the most important surround- 
ing circumstance; to the extent that there) are others, they 
confirm the District Court's decision. | 

a. The major part of each testatrix’ estate 
is given to blood relatives. (In the District Court the 
appellants suggested that Mabel was unconcerned with 
bloodlines because she gave a remainder interest to the 
issue of Elizabeth Wetmore Boardman, William Jarvis's 
surviving widow, who might have children by another marriage. 
As indicated in Mrs. Weather's affidavit, however, Elizabeth 
had a historectomy in 1919 or 1920 and was thereafter unable 
to have additional natural children (JA 75, 76).) 


b. Throughout their lives, both Florence 


and Mabel maintained a close relationship with Edith Boardman 
Cobb and with the family of William Jarvis Boardman, II, 
the only son of William Henry Boardman (Florence's only son, 
Mabel's brother) (JA 72, 73). . 

c. William Jarvis wasted his inheritance 
and generally was unable to support his wife and five 
children. Florence and Mabel sympathized with his 
family's plight and made regular cash Sonictpet Fons for 


| 
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their support; they paid tuition for the education of 
his two sons; and Mabel paid part of his last illness 
expense (JA 75, 76). 

dad. When Florence died, there were then 
living William Jarvis's five natural children and Edith 
Cobb's two natural children. When Mabel died an additional 
twelve natural grandchildren were then living (JA 73). 

e. In the light of these circumstances 
and the Johns family's wealth (JA 73), even absent the 
plain language of their wills, it is unlikely that 
Florence and Mabel intended that the appellant, Frank 
Graham Johns, Jr., should receive property from them equal 
in value to the property to be received by the five 
Boardman children combined. 

f. Even Florence Johns recognized and 
stated on numerous occasions that she knew her adopted 
son would take no interest under the testatrices wills 
(JA 73, 77, 78). 

Appellants" contentions regarding intent 

The appellants contend that the testatrices' 
intention to include Frank Graham Johns, Jr., within 
the meaning of the words “surviving issue" is manifested 
by the fact that he resided with his adopting parents 
beginning December 22, 1922; that Florence did not change 
her will which was signed January 14, 1922; and that 


Florence and Mabel made certain specific gifts under 
their wills (Ap. Br. 10, 12). Considering the status 
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of District of Columbia law in 1922 and subsequent years, 
if Florence or Mabel wanted to include the appellant they 
most certainly would have done so expressly. 

Reference is also made to the 1895 statute which 
made an adoptee an heir at law of his adopter and to the 
fact that Florence Johns was 33 years of age when her 
grandmother died and 53 years of age when her aunt died. 
From these facts and in the face of overwhelming authority 
to the contrary, particularly in the District of Columbia, 


the appellants say that the adopted child should be 


included, if there was no expressed intent to exclude 

him (JA 10-12). This argument ignores the plain meaning 

of the words used in the testatrices will, District of 
Columbia law when the wills were signed, and the surrounding 
circumstances noted above. As stated in Noreen v. Sparks, 
103 F. Supp. 588, 590 (D.D.C. 1952), quoting from the 
District Court decision in Shoemaker v. Newman: "see an 
adopted child is presumed not to be included unless there 

is language in the will, or there are circumstances 


surrounding the testator at the time he made the will, 


which made it clear that the adopted child was intended 
to be included." | : 

With respect to Mabel's interest, appellants say 
that because Florence Johns was past child bearing age when 
Mabel signed her will, the provision for a remainder interest 
to Florence Johns's issue "would have been an impractical 
gesture if it were not intended that the adopted child be 
included within the class of remaindermen.” (Ap. Br. 12). 
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This statement is misleading because Mabel’s 
will does not provide for a remainder interest in 
"Florence Johns's issue." It does provide: 

Upon the death of the last survivor 
of said four (4) persons [Elizabeth 

Wetmore Boardman and Florence 

Sheffield Boardman's 3 surviving 

_ grandchildren] ... my Trustees ... 
shall pay over the principal of said 
trust fund then remaining in its 

hands to the then surviving issue of 


said four (4) persons, or the survivor 
of them, absolutely and in fee simple, 


per stirpes. 


This provision tracks rather carefully the 
Similar provision in Florence's will, which was signed 
prior to Mrs. Johns's adoption of Frank Graham Johns, Jr., 
and which remained unchanged following that adoption, 
even though District of Columbia law at the time clearly 
excluded an adopted child from falling with the meaning 
of the words “surviving issue." 

In addition, when Mabel signed her will, her 
niece, Mabel Boardman Randolph, was one of the 4 persons 
named in the will and like Florence Boardman Johns, was 
past child bearing age. Mrs. Randolph had been divorced 
in 1919 or 1920, had never remarried, and had never had 
children (JA 74). Thus, the provision of the will and the 
surrounding circumstances fail to support the inference 
drawn by appellants. 


Keep v. District of Columbia 
Appellants also rely upon a decision of this 


Court, Keep v. District of Columbia, 86 App. D.C. 206, 


So 


181 F.2d 789 (D.C. Cir. 1950), involving the District of 


Columbia inheritance tax imposed on the trustee of the 


testamentary trust under Mabel's will. The appellants 
Say that the Board of Tax Appeals and this Court held 
that Frank Graham Johns, Jr., had a vested interest 
in the trust (Ap. Br. 13, 14). This is incorrect. 

The sole issue was whether the remainder interests 
of the surviving issue of the income beneficiaries under 
Mabel‘'s will were to be taxed currently as eee of vested 
remainder interests or not taxed because the interests 
which they owned were contingent remainders. This Court 
held that the interests to be taxed were vested remainders. 
The record did not disclose and the decisions of this Court 
and the Board of Tax Appeals were not concerned with the 
fact Frank Graham Johns, Jr., was an adoptee. Neither this 
Court nor the Board of Tax Appeals addressed itself to the 
question presented here. : 

The corporate executor which prepared the 
inheritance tax return and supplied the District of Columbia 
Assessor with the name of Frank Graham Johns, Jr., was 
unaware that Mr. Johns was adopted and incorrectly included 
him as one of the remaindermen (JA 85, 86). The appellants 
are also incorrect in saying that the plaintiff below 
(American Security and Trust Co.) argued that Mr. Johns 
had an interest in the trust. The point was never raised. 


So 


It was not until 1953, in response to an 
inquiry from Mr. Johns's aunt (Mabel Boardman Randolph) 
that the adoption was brought to the trust company's 
attention (JA 84). A trust company representative 
stated in reply to this letter that in his view Mr. Johns, 
because he had been adopted, had no interest in either 
the trust under Florence's will or the trust under 
Mabel’s will. 

|The facts summarized in the counterstatement 
of the case and disclosed by the affidavits and 
accompanying papers in the joint appendix (JA 72-86) 
refute the appellants’ argument that the testatrices 
intended the adopted child to take any interest under 
their wills. To the contrary, those facts, and more 
particularly the language of their wills and the law at 
the time of their deaths, confirm that the testatrices 
intended to include only the descendants by blood of the 
four named life beneficiaries and to exclude adopted 
children. 


4. The District of Columbia statutes 
are consistent with the results 


reached by the District Court. 


The appellants cite various provisions of the 
District of Columbia adoption law to support their 
arguments (Ap. Br. 5, 7, 8, 15, 16, and 27). 

We agree with the appellants’ statement (Ap Br. 8) 


that this “case does not rest upon any statute," although 
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that statement would appear to conflict somewhat with 
the appellants’ Statement of Points (Ap. Br. 5) and 
with the frequency with which the various provisions 
of the D.C. Code are cited in the appellants’ brief. 
For that reason the following brief review of the 
provisions cited may be useful to put them in proper 
perspective and to articulate the appellees’ position. 
a. The first District of Columbia adoption 

law, enacted in 1895, D.C. Code §301 (1901), authorized 
a judge of the Supreme Court of the District of Columbia 
in an adoption proceeding to -- | 

".e.- enter an order upon the records 

of the court legalizing such adoption 

and making such child an heir at law 

of such petitioner, the same as if | 

such child was born to such petitioner." 

The appellants say the provision of the 1895 
statute gave the adopted child the status of a natural 
child (Ap. Br. 5, Point II). At best, this is a half 
truth. The 1895 law did no more than give an adoptee 
the right to be treated as an heir at law of an adopter 
dying domiciled in the District of Columbia; it dealt 


only with the relationship between an adoptee and the 


adopter. The adoptee was not authorized to take from 
other persons "through" the adopter. Shoemaker v. Newman, 
—“—V_W—«—_A_A|) een 
| 
Sparks, 92 App. D.C. 165, 204 F.2d 56 (D.C. Cir. 1953), 
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aff'g 103 F. Supp. 588 (D.D.C. 1952); and see Washington 
Loan & Trust Co. v. Hensey, Civil Action No. 19,135 (D.D.C. 
1943), where in an unreported decision the District Court 
granted a motion for summary judgment excluding an 
adopted child from taking under a will giving property 
to “children surviving.” 

b. In 1937 Congress enacted amendments to 
the District of Columbia adoption law, D.C. Code §16-205 
(1951), which established "the relation of natural parent 
and natural child between adopter and adoptee," but 
which also provided that an 

"ee adoptee shall not inherit 

from collateral relatives of or 

the parent of the adopter...." 

Both the Senate and House Committee 
reports state succinctly: 

The advisability of inserting 
this provision is obvious. S. Rept. 
No. 1034, 75th Cong., 1st Sess. p.3 
(1937); H. Rept. No. 1274, 75th 
Cong., 1st Sess. p.2 (1937) 

Letters reprinted in the committee 
reports from the President of the District of Columbia 
‘Board of Commissioners further evidence the fact that the 
"from but not through" provision in the 1937 amendments 
to the District of Columbia adoption law represented 
an implementation of the then existing "public policy." 
They state: 


This bill is sponsored by the 
Juvenile Protective Association of 


se on 
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the District of Columbia and has its 
hearty and unanimous endorsement. A 
special committee of the Bar Associa- 
tion of the District of Columbia has 
considered and studied this bill and 
is unanimously in accord with the 
principles of the same although it 
Suggests several changes of minor 
importance which could be heard in 
committee. | 


The Commissioners of the District 
of Columbia endorse this proposed 
legislation and are of the opinion 
that its passage is desirable. S. 
Rept. No. 1034, supra p.4; H. eee 
No. 1274, supra p.3. 

Thus, in 1922 and 1944, when eee 
in this case signed their wills, and more particularly 
in 1928 and 1946, when they died, Congress had 
unequivocally stated public policy then extant -- that 
an adoptee would take property as a natural’ child only 
from, not through, the adopter. | 

c. Not until 1954 did Congress enact 2a law 
which (1) gave adoptees the right to take both "from and 
through" their adopting parents, D.C. Code §16-222 (1961), 
now D.C. Code §16-312 (1967), and (2) defined the word 
"child" in a will to include an adopted child, D.C. Code 
§16-224 (1961), now D. C. Code §16-313 (967). However, 
Congress also expressly provided that those provisions 
would have no retroactive effect, D.C. Code §16-226 
(1961), now D.C. Code §16-315 (1967). This rather clear 
Congressional expression of public policy is ignored 


| 
by the appellants. | 


Sain 


ad. For the purposes of this case, the 
legislative history of the 1954 District of Columbia 
adoption law is significant in several respects: 


i. In H. Rept. No. 1347, 83d Cong., 


2a Sess. p.7 (1954), it is stated: 
One of the members of the adoption 
committee of the Bar Association 
of the District of Columbia 
conducted a survey among adopting 
grandparents a few years ago and 
there was unanimity among such 
grandparents that they much 
preferred a "from and through" law. 
It was therefore the thought of the 
committee that the law should be 
bought in conformity with the 
desires of the many and the few who 
objected to it could specifically 


change their wills to the contrary. 
(Emphasis added.) 
From this language, it is obvious 

(1) Congress intended that the 1954 changes be applied 
prospectively only, and (2) that the appellants’ contention 
(Ap. Br. 16, 19) that D.C. Code §16-315 (1967), the non- 
retroactive provision, concerns only inheritance under 
the District of Columbia's intestate laws is in error. It 
would be a serious distortion of Congressional purpose 
to give the 1954 statute retroactive effect to wills of 
testators long deceased. 

ii. The Hearings on H.R. 7061 before 
the Subcommittee on Health, Education, and Recreation of 
the House District Committee, 83d Cong., 2d Sess. p.17 
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(February 25, 1954), indicate that the 1954 amendments a 


to the District of Columbia adoption law were patterned 
after the 1947 Maryland adoption law. The representatives 
of the District of Columbia Bar Association wh testified 
in favor of the legislation said that one purpose of 
the amendments was to bring the District of Columbia law 
more into line with Maryland and Virginia law so there 
would be more comity among the three jurisdictions. 
Significantly, in 1951, prior to 

Congressional enactment of the present District of 
Columbia adoption law, the Maryland Supreme Court, ina 
further demonstration of prevailing public policy, ruled 
that the new Maryland "from and through" law, even inetne 
absence of an express nonretroactive provision could not 
be applied retroactively in a factual situation almost 
identical to the one presented to the Court here. iccteen Ve 
Safe Deposit & Trust Co., 198 Md,39, 81 A.2d 207 (1951) . 
Subsequently, in interpreting its law, the Virginia 
Supreme Court, reached the same conclusion. Newsome Ve 
Scott, 200 va. 833, 108 S.E. 2d 369 (1959); followed in 
Merson v. Wood, 202 Va. 485,117 S.E. 2d 66 (1961) . 

From the unambigious language of D.C. Code 
§16-315 (1967), which states that "the provisions of this 
chapter" shall not be applied retroactively to wills of 
testators who died before June 8, 1954; the committee 
reports, which indicate that persons disagreeing with the 


| 
| 
| 
! 
| 
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new law can "change their wills," H.Rept. No. 1347, 
p.7 (1954); and the case law in the neighboring juris- 
dictions of Maryland and Virginia, it is apparent that 
‘the 1954 amendment to the District of Columbia adoption 
law should not be applied retroactively to the wills 
of the testatrices here. 
5. Foreign public policy is irrelevant, 
but District of Columbia public policy 


is relevant to shed light on the 
testatrices' intent. 


a. District of Columbia public policy 

The appellants’ references to cases, statutes 
and the "public policies" of foreign jursidictions are 
irrelevant to the decision in this case. The testatrices 
here were entitled to dispose of their property in the 
manner they saw fit and to make their wills in accordance 
with the laws of the District of Columbia. They did so, 
and the only public policy relevant is that reflected 
in the District of Columbia statutes and cases applicable 
to the period during which they lived. * 

Prior to 1895 the fact of adoption was recognized 
in the District of Columbia, but the adopted child had no 
right of inheritance from the adopting parent, Moore v. 
Hoffman, 2 Hayw. & H. 173, 17 Fed. Cas. 684 (D.C. Cir. 

Ct. 1854). In 1895 Congress made adopted children “heirs 
at law” of the adopting parents, but only of the adopting 
parents, D.C. Code §395 (1901). In 1937 Congress reaffirmed 
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the adoptee‘'s right to inherit from his adopting parent, 
but expressly retained the rule stated in Shpemaker Ve 
Newman, that an adoptee shall not inherit from 
collateral relatives or parents of the adopter, D.C. 
Code §16-205 (1941); the House and Senate District 
Committees stating: "The advisability of inserting this 
provision is obvious.” H. Rept. No. 1274, 75th Cong., 
lst Sess., p.2 (1937) and S. Rept No. 1034, p.3. The 
1895 and 1937 legislation, in effect during the period 
relevant in this case, was a manifestation of the then 
prevailing attitude toward adopted children. 

In 1954 Congress further amended District of 
Columbia law to provide that "child or its equivalent” 
when used in wills of future testators includes adopted 
children unless the will plainly provides ne 
contrary, D.C. Code §16-313 (1967), formerly D.C. Code 
§16-224 (1961). Thus, Corgress has continued to permit 
testators to discriminate against children based solely 
upon their status as adoptees, and by enacting what is 
now D.C. Code §16-315 (1967), has stated, as a eer of 
public policy, that the provisions of the 1954 law will 
not be applied retroactively to wills of teatetors dying 
before June 8, 1954, : 

In a case under the 1937 law the right of an 
adopted child to inherit from his natural parents, a right 
taken away by the 1937 law, was placed in feates Hall v. 


=e : 


Scarlett, 181 F.2d 277 (D.C. Cir. 1950). The Court of 

Appeals held that because of a nonretroactive provision 
in the 1937 law (similar to D.C. Code §16-315) it could 
not affect the rights and relations of persons adopted 

before its enactment. 

Hall v. Scarlett was distinguished in In Re 
Gray's Estate, 168 F. Supp. 124 (D.C.C. 1958) where the 
Court said that the date of the testator's death, rather 
than the date of the adoption decree, was controlling 
in determining the applicability of the new 1954 District 
of Columbia adoption law. But whether it be the date of 
the testator's death or the date of the adoption decree 
which controls the applicability of the 1954 statute in 
determining an adoptee‘'s rights under a will, it is clear 
that the appellant here received no new rights under 
that statute since both his adoption and the deaths of 
both testatrices occurred prior to 1954. 

To invoke the 1954 statute in interpreting wills 
which speak as of 1928 and 1946 in respect to a person 
adopted in 1924 would certainly be a retroactive applica- 
tion unintended by Congress. The clear statement of 
Congressional policy in D.C. Code §16-315 (1967) is wholly 
consistent with this Court's decision in Hall v. Scarlett 
and the decision in In Re Gray's Estate, and it affirms 
long standing District of Columbia law that in circumstances 


Such as these, where the testatrices died in 1928 and 
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1946, the income and remainder itoresteirored were 
vested at that time and should not be cut-off at a 
later time by a change in the District's adoption law.> 
After Florence and Mabel Boardman died, theo’ 
living natural children of the persons named in the 
testamentary trusts created by their wills clearly had 
vested estates under D.C. Code §§45-812 and 45-823, since 
they were "persons in being who would have an immetiate 
right to the possession of the [property] mponithe ‘So 


expiration of the immediate or precedent estate." As 


| 
stated by the Court in American Security and Trust Co. v. 
Sullivan, 72 F. Supp. 925, 931 (D.D.C. 1947) quoting Doe v. 


Considine, 6 Wall. 458, 18 L. ed. 869, 


"x %* * where a remainder is so Tieited as 
to take effect in possession, if ever, 
immediately upon the determination of 2 
particular estate, which estate is to 
determine by an event which must unayoid— 
ably happen by the efflux of time, the 
remainder vests in interest as soon as the 
remainderman is in esse and ascertained; 
provided, nothing but his own death before 
the determination of the particular estate 
will prevent such remainder from vesting 
in possession." 


It wuld be a serious distortion of the Congres- 
sional purpose to give the 1954 statute retroactive effect 
i 
| 
Curiously, the appellants (Ap. Br. 29) attempted 


to wills of testators long deceased. 


to distinguish Gutman v. Safe Deposit & Trust Co., 198 

Md. 39, 81 A.2d 207 (1951), which held that Maryland's 

1947 "from and through” adoption law (after which the 
District of Columbia law was patterned) could not be applied 
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retroactively, on the ground that rights vested many 
years prior to the 1947 Maryland law could not be 
disturbed by that law. This, of course, is the precise 
point made by the appellees here, and by Congress in 
D.C. Code §16-315 (1967). 

It is obvious that terms of art such as "issue" 
which have a well defined meaning in the jurisdiction in 
which a will is drawn (as in the District of Columbia) 
cannot and should not be changed retroactively. Appellant 
has cited no case, and we submit there is none, which 
holds that words of art, such as "issue," which have a 
clearly established legal meaning in the controlling 
jurisdiction at the date of death, are to be given some 
different meaning, especially when there is nothing in the 
will or, surrounding circumstances which suggests, much 
less compels, the conclusion that a different meaning was 
intended. If any other rule were the law, almost every 
term in a will would have to be defined in detail to avoid 
frustrating the testator's intent. 

The meaning attributed by courts to words such 
as "issue" when used in wills of persons dying during the 
period here in question is not based on any legal fiction; 
rather, effect is given to the then-prevailing notion that 


a family's traits and heritage are dependent upon 


continuity of bloodlines. While a court may be unsympathetic 


to a testator's wishes which are based upon such prejudice, 


the court should defer to those wishes as reflected in the 
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existing statute and case law in the District of Columbia 
in the same manner that Congress did in its revision of 
the District of Columbia adoption law in 1954. 

In the case here, it is not atoictas that 
the testatrices chose the words "surviving issue" (a term 


theretofore construed to exclude adopted children), 


considering the then existing attitude toward adoption, 
the fact that competent and experienced probate counsel 
were employed to draft their wills, and the fact that 
inclusion of the adopted child would result in his having 
a full one-third interest in the testamentary trusts, 
while the natural children of Edith Boardman Cobb and 
William J. Boardman, II would have to divide their one- 
third shares with their brothers and sinters” resorting 


in the appellant being overwhelmingly the most favored 


beneficiary. 
The appellees could no better state their position 


on this point than the following quotations from two recent 


State court opinions: 


a --- In reaching our conclusion [that 
the word “issue” when used in a will does 
not include adopted children] we are: not 
unmindful of the claimant's argument urging 
that "humane considerations” should con- 
strain us to arrive at an opposite result. 
The temptation to follow this course on 
occasion may be strong. However, to; do so 
here we must upset established law and 
sensible principles relied upon by lawyers 
and laymen alike. Furthermore, we would 
have to substitute unlikely possibilities 
for reasonable probabilities. [citations 
omitted] To follow this course would not 
serve the best interest of justice. | Amoskeag 
Trust _Co. v. Preston, 107 N.H. 330, 222 
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A.2d 158, 161 (1966). 


* * * * 


(Die "If the instrument-maker diliberately 
or with indifference cast the determina- 
tion of the takers upon the law as it 
might stand at the later date [as when the 
words ‘heirs at law’ are used], it seems 
clear that the circumstance of the original 
statutory setting should not be treated as 
significant. * * * 


"The weight of authority is to the 
effect, however, that if the instrument 
reveals no such inclination to let the law 
take itscourse, but employs a term of 
description such as ‘children’ or ‘issue,' 
which at the time the instrument is executed 
and becomes effective has a meaning exclusive 
of adoptees, the fact that by subsequent 
statute an adoptee is elevated to the status 
of a child or issue of the adopter will not 
alter the exclusionary force of the designa- 
tion as it was used in the instrument. * * *" 

While the wisdom of this rule may be open 
to some argument, it should certainly apply 
in a situation in which the testator's 
intention was formulated under a clear statu- 
tory and judicial rule which gradually 
evolved, at a later date, to a different 
state of law. Nat'l Bank v. Mitchell, 13 
Ohio App. 2d 141 (February 29, 1968), 
citing with approval Oler, "Construction 
of private Instruments Where Adopted Children 
Are Concerned: II," 43 Mich. Law Rev. 901, 
920 (1945), bracketed phrase added. 


x * * * 
[ Also, see a recent West Virginia decision 


to the same effect, Security National pees Ve 

William, 153 S.E. 2d W.Va. 7). 

The "public policy" which is relevant in 
construing the wills of these testatrices supports that 
interpretation which excludes adopted children from the 


meaning of the word "issue". 
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b. Even were they relevant, and they are not, the wites 
cases in other jurisdictions do not support 


appellants’ "public policy" argument. 
i. Appellant relies heavily upon the "policy 
established" by in In re Coe, 42 N.J. 485, 201 A.2aco: 
571 (1964), where the Court held that the adopted daughters 
of the testatrix’ foster child were intended to be included 


in a remainder interest to the "lawful children" of the 


foster child at the termination of the foster child's life 
estate. The case has no application here Decause the 
Court expressly left open the question mnetner its prior 
decision holding that "issue" does not include adopted 
children would be followed if the word "issue" were involved. 

ii. Appellants’ attempt to limit the established 
Pennsylvania rule -- that the word "issue" in a will 
excludes adopted children -- to only cases where adults are 
adopted, ignores In re Trust of Pennington, 421 Pa. 334, 
219 A.2a 353 (1966), where the Court held that an infant 
adoptee could not be included as “issue” in a devise to the 
"issue" of the testator’s deceased children. : 

iii. In re Heard's Estate, 319 P.2d 637 (Cal. 
1957) is a case where the adoptee was the only person 
Claiming to be issue and is distinguishable on that basis. 
Had the adoptee lost,the estate would have passed to remote 
collaterals , In re Winchester'’s Estate, 140 Cal. 468, 
74 Pac. 10 (1903) had nothing to do with interpreting the 
word "issue" in its usual sense. Appellants’ statement of 


the case is inaccurate. The testator left a legacy to the 
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natural! children of his adopted child. The question was 
whether such legatees qualified under the inheritance 
tax exemption for, inter alia, "lawful issue," "children 
adopted” by decedent, and "lineal descendants" of decedent. 
The "Section 1386" referred to in the quoted language 
on page'27 of appellants’ brief has nothing to do with 
the inheritance tax as suggested by the bracketed language. 
That section gave "issue" the right of inheritance, When 
read with other California statutes giving adopted children 
the same legal rights as natural children, the court 
concluded that, a natural child of a decedent's adopted 
child qualifies as "issue" within the intended meaning of 
the inheritance tax exemption provision. The case had 
nothing to do with interpreting the word “issue" in its 
ordinary sense. 

iv. The decision of the New York Court of Appeals 
in In re Park's Estate, 15 N.Y. 2d 413, 207 N.E. 859 (1965) 
was decided on the basis of rather unusual facts, and was 
distinguished by the Court in In re Strong's Will, 264 : 
N.Y.S. 2d 84 (Surr. Ct. 1965), which held that "surviving 
issue” when used in a will does not include adopted children, 
where, as in the case here, inclusion of the adoptee would : 
reduce the shares of remaindermen who were persons other 
than the adoptee's siblings by adoption. 

v- It is unclear what use appellant makes of : 

the Kentucky cases cited in his brief. Major v. Kammer, 
258 S.W. 2d 506 (Ky. 1953), holds only that an adoptee may 


share in a gift to his adopting parent's "heirs at law" when 
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the testator intended "heirs at law” in the sense of 
intestate succession, and the Kentucky statute included 
adoptees. Edmonds v. Tice, 324 S.W. 2d 491 (Ky. 1959) was 
overruled by Wilson v. Johnson, 389 S.W. 2d 634 (Ky 1965) 


which held against the adoptee. Similarly, Pennington Ve 
Citizens Fidelity Bank and Trust Co., 390 S.W. 2d 671 (Ky. 


1965) and Minary v. Citizens Fidelity and Trust Co., 419 
S.W. 2d 340 (Ky. 1967) hold against the adoptee. 


vi. Delaney v. First National Bank, 73 NM. 192, 
386 P.2d 711 (1963), involves the interpretation of the 
phrase "lawful child,” not the word "issue," and the testator 
himself had adopted two children. | 

vii. Conville v. Bakke, 400 P.2d 179 (Okla, 1965) 
which involved the interpretation of the word "heirs" and 
a bizarre situation in which one of the adoptees was the 
adopted child of the testator, is clearly distinguishable. 

viii. Appellant cites Dickenson v. Buck, 169 Va. 
39, 192 S.E. 748 (Ap. Br. 28). In Merson v. Wood, the Court 
specifically stated that the word “heir” as used in the will 
in Dickenson meant "heirs" under the law of intestate succes-— 
sion and did not involve an interpretation of the testator's 
intent with respect to adoptees. The virginia Court stated 
unequivocally in Merson v. Wood, and in Newsome v. Scott 
that when "heirs" is used in a will in the sense of “children” 
it means "heirs of the body” or "issue" and does not include 
adopted children. 
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With the exception of certain isolated juris- 
dictions which have interpreted local statutes to provide 
otherwise, the word "issue" in a will has not been 
construed to include an adopted child unless there was 


actual evidence of an intent to include the child. 


CONCLUSION 

The plain language of the testatrices’ wills, 
the applicable decisions of the District of Columbia courts, 
the absence of any applicable statute, and the lack of 
any manifestation of any contrary intent lead inescapably 
to the conclusion that the words "surviving issue" in the 
wills here should be construed to include only the 
descendants by blood of the named grandchildren of 
Florence Sheffield Boardman and to exclude the adopted 
child of one of those grandchildren. The District Court's 
order granting the appellees’ motion for summary judgment 


should be affirmed. 
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REPLY BRIEF FOR APPELLANTS 
ARGUMENT ON REPLY 


Appellees find it "unclear" as to what use is made of 
various cases, cited by Appellant, including Edmands v. Tice 
(Ky. 1959) 324 S.W.2d 491; Major v. Kammer (Ky. 1953) 258 
S.W.2d 506; Wilson v. Johnson (Ky. 1965) 389 S.W.2d 634; 


Pennington v. Citizens Fideltiy Bank and Trust Co. (Ky. 1965) 


390 S.W.2d 671; Minary v. Citizens Fidelity Bank and Trust . 
Company (Ky. 1967) 419 S.W.2d 340, and Merson v. Wood (1961) 


202 Va. 485, 117 S.E.2d 661. Appellees submit that, while 
Edmands held in favor of the adopted child, it was overruled 
by Wilson, and that Pennington, Minary, and Merson all held 
against the adoptes. Appellees fail to meet the issue. 

The Kentucky cases adhere to the Ma Major and Edmands Edmands 
principle - ‘which we urge here - re absent a contrary intent 
in the will, the Fostrtor is held to have intended that the 


adopted child would come within the class of remaindermen when 
that class is described as "children", "lawful issue", etc. 
Wilson overruled Edmands only in part in that, while the Edmands 
rationale was correct, it did not take into consideration vari- 
ous equities. Thus, Wilson found that persons adopted at ages 
48 and 54 were not “children”; Pennington held a man adopted 

by his 71 year old wife at age 74 was not within “children”, 

and Minary held that a wife adopted by her husband 27 years 
after the death of testatrix was not an “heir”. All of these 


: | 
cases are distinguished from the principle we urge here in that 


they involve the adoption of adults, subsequent to the death. of 

testator, for the purpose of defeating remainder interests. 

As the Comet tn Merson found, 7 i 
[The adult adoptee] was adopted eoleiy 

for the purpose of permitting her to take 

the property upon the death of the testa- 

trix"s son. (117 S.E.2d at 664). 

These cases were cited by Appellees in the case below, 
and, we submit, are indicative of the fallacy of the arbitrary, 
automatic exclusionary rule urged by them. The additional cases 
cited by Appellees in their brief suffer much the same malady. 

In aAmoskeag Trust Company v. Preston (1966) 107 NH. 330, 

222 A.2d 158, the Saeeion took place eight years after the death 
of testatrix, and the court could not find that there was an 
intent to include the oe child withen, “issue” . — 

Security National Bank & Trust Co. v. Willim W.Va. 1967) 153 


S$.E.2d 114 the adoption was 23 years: after ‘the « death of testatrix. 


epee 


In In Re Trust of Pennington (1966) 421 Pa. 334, 219 A.2d 353, 
the adoption was 13 years after settlor's death. 

The intent can be found rather clearly in the latter 
three cases and, for that matter, in Allen v. American Security 
and Trust Company, Eq. No. 55624, (D.C.Sup.Ct. 1935). However, 

a contrary intent may be shown as clearly here where there was 
the adoption of an infant prior to the deaths of testatrices 

and as to which child the whole "family", including testatrices 
gave and received love and affection; there never was any inten- 
tion at the time of and by the adoption, nor do Appellees 

assert to defeat or to invade remainder interests, i.e., 

this the ordinary good faith adoption. 

While Appellees agree that the intention of testatrices 
is the controlling factor, their argument urges an inflexible 
rule of law which must, necessarily, have the effect of frustrating 
the intentions of many. Appellees’ case rests upon (1) the 
assumption that, during the critical times, adopted children 
were not placed on a level with natural children, and (2) "issue" 
excludes adopted children. As to (1) the assumption is unwar- 
ranted and unsupportable. As to (2), Allen v. Reed, 57 App.D.C. 
78, 17 F.2d 666, cited by Appellees, itself states that "issue" 
is not inflexible. > “Issue” often has a greater significance 


1/ Alien v. Reed also states, "In construing wills, the law 
avors a construction that will not tend to the disinheriting 
of heirs, unless the intention to do so is clearly expressed". 
(17 F.2d at 668). It has never been suggested that Frank Graham 
Johns, Jr., was not an heir of Florence Boardman Johns. 


nee 


than its older, more restricted meaning. See Campbell Vv. 
Musart Society Of The Cleveland Museum of Art (Ohio 1956) 

131 N.E.2d 279. The term has often been thus broadly construed. 
Cf. Walker v. O'Brien (9th Cir. 1940) 115 F.2d 956. "Issue" 
and like terms may or may not include adopted children and 

when read alone and apart from context are ambiguous. In Re 
Andrus' Will (1964) 253 N.Y.S.2d 373, 44 Misc.2d 220. 

Had either Seater ceed to exclude the adopted 
child, she could have done so unequivocally. The child was 
adopted and known to both testatrices long before their deaths 
and, indeed, 20 years aes the making of one of the wills. 
There is no expressed intention. to exclude the only child of 
one of the income Renetvoter tae ender both wills. We urge 
the Court not to make the unwarranted assumption as have 
Appellees. Given two plausible-views, there is no justifica— 
tion for discarding one which fosters the sound public policy 
of this jurisdiction. In Re Strong's Will (N.¥.Surr.Ct. 1965) 
264 N.Y¥.S.2d 84 is not consistent with the clear holding of 
the New York Court of Appeals in In Re Park's Estate, 15 
N.¥.2d 413, 207 N.E.2d 859. (1965). Inclusion of en adopted 


child within a class necessariiy reduces the percentage share 
of a natural born remainderman: also falling within such class. 
Thus, in Park's the share.of the adopted son's sister was 
reduced. It is not the reduction in. the amount which ulti- 
mately vests in possession which is controlling; the controlling 


== 


fact is inclusion of the adopted.son within the class in 
which the interest vests. Under the weight of authority 
Park's would not permit vested: rights of natural born children 
to be defeated by the device.of--adeption. The record in the 
instant case is clear that the adoption of Frank Graham 
Johns, Jr., was not and could.-not:have been for such purpose, 
and that no vested rights of Appellee's will in fact and law - 
be divested or defeated. 
Lastly, we note with interest Appellees' discussion 
of the 1895 2 and 1937 ; statutes... Appellees begin by saying 
that, prior to, 1895, an adopted child had no right of inheri- 
tance. Moore v. Hoffman, 2 Hayw. & H. 173, 17 Fed. Cas. 684 
(D.C.Cir.Ct. 1854). Then came the 1895 statute making 
adoptees "heirs at law", and finally the "from but not through" 
statute of 1937 its advisability being "obvious" (Appellee's | 
brief, 40-41). If the advisability of inserting a from but not 
through provision was so necessary it was clearly not inher- 
ently included in the 1895 statute. Otherwise, what was the 
reason for the 1937 statute if, under the 1895 statute, 
Appellant could only - as urged: by Appellees - take from but — 
not through? The answer. seems clear. Appellant here mas 
adopted under the 1895 statute making him an heir at law, 


_2/ D.C. Code §395 (1901). 


a 


| 
| 


"the same as if such child was born to [the adopting parents].” 


The rights thus possessed by Appellant, from 1924 to 1937, 
could not be divested by the enaetment of the 1937 statute. 
Cf. In Re Gray's Estate, (D.D.C.: 1938) 168 F.Supp. 124.— 
Thus, Appellant's position,- secured by the 1895 statute, is 
unlike that in Shoemaker v. Newman,.-62 U.S-App.D.C. 120, 65 
F.2d 208 where the execution of the will and the death of 
testator occurred prior to the: statute and under common law. 


We rely on the 1895 statute insofar as it conferred 


a legal status upon Appellant... The- 1937 statute could not 


constitutionally destroy any-existing: rights already vested 
under the wills. Cf. Tirrell v. Bacon (D.Mass. 1880) 
Skee 10a As to the latter statute, it did not confer new 
rights nor did it take away rights of Appellants. It and the 
1954 Re aad with inheritance,-and, in any event, the Court 
here is construing the wills and not the statutes | 
The acceptance of Appellees" position would be to 
accept an inflexible, and arbitrary rule of law without resort 


to context. That now one family.member may remember that it 
was. always clear that the SSS child could not take, 
and another remembers the contrary , is of Little moment- The 


4/ Since Appellant did have. a ‘rights of a aataced child 
rom 1924 to 1937, and the 1937 statute could not divest him 
of these rights, his ROSEt ECR: is the same as to both wilis. 


_5/ D.C. Code $16-312 agen). 


intentions of the testatrices cannot now be precisely determined; 

however, absent an intent to exclude, and absent fraud which can 

be determined in each case,.this jurisdiction should embrace an 

inclusionary as opposed to an exclusionary rule in order to 

reach substantial justice in accordance with the public policy. 

This Court should declare the salutory principles of law that an 

adopted child shall be presumed to fall within the class of "issue", 

"heirs" or "heir at law" unless a contrary intention of the testator 

is clearly demonstrated by the preponderance of the evidence. 
WHEREFORE, it is respectfully prayed that the order 

of the United States District Court granting the motions of 

Edith Boardman Cobb, et al. for summary judgment and denying 

the motions of Frank Graham Johns, Sr., et al. for summary 

judgment be reversed;that this Court hold that Frank Graham 

Johns, Jr. is entitled to share in the income and the principal 

of the trusts created by Item VIII of the will of Blorerce 

Sheffield Boardman and under Item VIII, Paragraph (b) of the 

will of Mabel Thorp Boardman, and that the Court grant such 

other relief as it may deem just and proper. 


Respectfully submitted, 


Of Counsel: J. WILLIAM CAIN, JR. 
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Appeal from the United States District Court 
For The District of Columbia 


PETITION FOR REHEAR ING 
(WITH SUGGESTION REHEARING BE IN BANC) 


The sole question presented in this case is whether, 
under the wills of testatrices who died in 1928 and 1946, an 
adoptee is entitled to take through his adoptive mother 
property left to her “issue.” The District Court held that 
the word "issue" in the willis of testators who died before 


enactment of the present D. C. adoption law in 1954 did not 


include an adoptee. A panel of this Court, with one judge 
dissenting, in a decision dated August 30, 1968, reversed. 

| The majority opinion says there is nothing within the 
wills nor in any of the extrinsic evidence which indicates 


the testatrices* intent. In concluding that the adoptec should. 


take, it relies primarily upon public. policy as expeecsca in 
a 1963 statute Goscemiens enacted in 1954), which enlarged. 


the rights of adoptees to take under wills, but which 
Congress expressly made nonretroactive. 

For the following reasons the appellees petition 
for a rehearing and respecttutty suggest that it be a 
rehearing in banc. 

1. With respect to the meaning of the word “issue,” 
the decision here directly conflicts with Shoemaker v. Newman, 
92 U.S. App. D.C. 164, 65 F.2d 208 (1933). If that decision. 
is to be overruled it should be by the full Court. 

2. The opinion ignores the overwhelming weight of 
authority, in this jurisdiction and elsewhere, that at the 
time the testatrices here died the word "issue" and even the 
words "child or descendant” excluded an adoptee; it relies 
upon In Re Upjohn’s Will, 304 N.Y. 366, 107 N.E. 2d 492 (1952), 
a case which directly COE ates the majority's reasoning 


and in all respects supports the appellees’ position; it 


disregards applicable public policy stated by Congress and the 


well-established rules of construction which have been 
universally applied whenever the question presented here has 
been considered; if permitted to stand, the decision will 
effect a confiscation of vested property interests. The 
decision so drastically deviates from the traditional rules 
and is so clearly in error that the case should be reheard 
by this Court in banc. 

3.;\ By applying the policy which Congress adopted 
in 1954 for a in construing future wills and by ignoring the 


public policy recognized at the time of the death of these 
testatrices, the majority opinion also strikes down the. 
sensible rule stated in Pyne v. -Pyne, 8i U.S. App. D.C. il, 
154 F.2d 297, 300, 301 (1946), - : 
the testator must be presumed to 
have intended the resuit the law 


has theretofore attached to the 
language he chose to use. 


Unless changed, the decision will unnecessarily encourage 

| 
’ litigation and will introduce uncertainty and! chaos into an 
area of the law where predictability and order are essential 


goals. 


I 

The appellees have no quarrel with the majority's 
failure to find, within the four corners of the wills and 
from the extrinsic evidence, an indication of the testatrices* 
subjective intent when they used the word "issue." Further- 
more, the appellees agree that it is the wills that are being 
construed here and not an adoption statute (although in 
looking to public policy for assistance in construing words 
used in a will the statutes in effect when the wills were 
steaied and at the testatrices"* deaths should be considered) . 

“The majority opinion disagrees with the appellees’ 
eon tontion that the word “issue,” when Bacd in wills of 
persons who died long before enactment of the 1954 changes 
in the D. Cc. adoption law, excludes an adoptee. The opinion 
notes the decision of this Court in Shoemaker v. Newman, 92 


U.S. App. D.C. 120, 65 F.2d 208 (1933) but says -- 


The one paragraph discussion of 

the adoption problem there was 
inconclusive and apparently related 
to intestate distribution rather 
than testamentary intent. Shoemaker, 
moreover, was decided eleven years 
after execution of the first will 
and therefore could not have in- 
fluenced the first testator. 


We respectfully submit that this is wrong. The 
majority misses the point. 

A. In Shoemaker this Court held without reservation 
that an adopted son of Abner Shoemaker took no interest under 
Abner's grandfather's will which provided for distribution 
of trust corpus to Abner'’s "issue." The case is directly in 
point. This Court noted that the appeal was from a decree 
in a suit to construe a will and said: 


--- a further question arose [in 
the court below] as to whether or 
not the adopted son, Louis Glover 
Gardiner, should succeed to the 
interest of his deceased father, 
Abner C. P. Shoemaker. (p. 210) 


* * * 


We come now to consider the 
rights, if any, of Louis Glover 
Gardiner, the adopted son of 
Abner C. P. Shoemaker, to whom 
Abner in his will attempted to 
convey his interest derived from 
the estate of his grandfather. 
It is settled law, we think, that 
an adopted child inherits only 
from his adopted parents, and 
does not inherit through the 
foster parents, from direct or 
collateral kin. (p. 214) 


B. This Court's discussion in Shoemaker of the 
adoption problem there led to the conclusion that Louis, 
because he had been adopted, could not take under the grand- 
father's will as “issue.” If the discussion of the adoption 


problem was inconclusive, the Court's decision certainly 
was not; the adopted child was excluded. 

C. While this Court has consistently declined (for 
purposes of determining whether an adoptee has a right to 
take through his adopter) to make any distinction between 
testate and intestate succession, Shoemaker reais involved 
the interpretation of the word "issue" in a will and a number 
of the cases cited in Shoemaker on the adoption point do 
involve the construction of a will. | 

D. Shoemaker's significance is not that the testa- 
trices here might have relied upon it or upon Noreen v. Sparks, 
92 U.S. App. D.C. 165, 204 F.2d 56 (1953), as the majority 
opinion suggests is argued by the appellees, but rather that 
it and the other applicable authority noted below show 
conclusively the meaning theretofore attributed to the word 
"issue" and that when the testatrices signed their wills and 
at the times of their deaths an adoptee in the District of 
Columbia simply had no standing to take through his adopter. 

What the appellees have done in relying upon 
Shoemaker is no different from what this Court itself did in 
Noreen when it cited Shoemaker. to support its decision there. 
The fact that the will in Noreen was signed and became _ 


— 


Ea 


operative many years before the decision in Shoemaker did 


not prevent this Court from citing Shoemaker with approval 


‘and from reading the conclusion, in Noreen, that the 


adoptees there were not "children or descendants" entitled 


to take under the will in question. 


II 

The majority states: 
we doubt a competent draftsman 
who wanted to exclude adopted 
children would rely on the word 
“issue” alone to express that 
purpose. "Terms such as ‘issue’ 
ees May or may not include 
adopted children; read alone, 


and apart from context, those 
words are ambiguous." 


In Shoemaker, this Court twice said (pp. 211 and 
212) -- “Abner died without issue." Similarly, in Noreen, 
although the words "child or descendant” were used in the 
will there, this Court (including the author of the opinion 
here) again said (p. 57) -- "the adoptive parent died without 
issue." 

The appellees respectfully submit (1) that’ there was 
no ambiguity of meaning when in Shoemaker and Noreen this 
Court itself used the word "issue" and (2) that in view of 


the applicable case law in this jurisdiction 1/, the majority 


1/ In addition to Shoemaker and Noreen, the other. Fat aious in 
this jurisdiction have uniformly defined the word "issue" and 
"child," when standing alone, to exclude an adopted child. See ~ 


Allen y. American Security and Trust Co., Equity No. 55624 
(@.-c. Sup. Ct. 1935 5 attra and rev'd in part on other issues, 


- sub nom. Hepburn Vv. Winthrop, 65 U.S. App. D.C. 309, 83 F.2d 


566 (1936); Washington Loan & Trust Co. v. Hensey, Civil Action 


{ 
i 
| 
| 


‘opinion is wrong if, by saying that uncertainty surrounds 
the usage of the term “issue," it means there was anyuncer— 
tainty at the time the testatrices here signed their wills. 
There is no serious doubt as 0) what any of the eminent 
members of this Court deciding Shoemaker would have advised 
Florence Boardman had she asked in 1924 whether the newly 
adopted child would take as “issue" under her 1922 will. 

The majority opinion cites In Re Upjohn's Will, 
304 N.Y. 366, 107 N.E. 2d 492, (1952), a case involving a 
1917 will, for the proposition that the word "issue" when 
read alone is ambigious. The majority says a "it is our duty 
to supply a reasonable intent by implication, : and it then 
applies "public policy" gleaned from the 1963 Da: Cc. ee 
statute. Significantly, the opinion in Upjohn directly 
contradicts the majority's reasoning and conclusion here and 
' supports the precise position taken by. the appellees. 

The New York court included the adoptee there only 
after reviewing extensive evidence adduced at trial, including 


the fact that the will in question was executed while the 


testator was a guest in the home of the adoptee and her 


parents. It expressly rejected the majority approach, where 


1/ continued | 
No. 17,135 @.D.C.. 1943); | and Allen v. Reed, 57 U.S. fase. 
D.C. 78, 17 F.2d 666, 667 (1927). where, — the c 
did not “involve an adopted child, this “Court tas 


The words “issue” or or "lawful issue,” es 
pe erkies a will, “are. prima facie to 


ee = ‘construed as words of limita—- 
tion of the inheritance equivalent to the 
technical expression "heirs of the body." 


(as expressly found by the majority) there is an absence of 
an indication of the testator's intent. The New York court 


The rule in this state declared in 
New York Life Ins. & Trust Co. v. 
Viele, 161 N.Y. 11, 20, 55 N.E. 311, 
314, is that the limitation ["issue"] 
will be construed to designate only 
those related to the named ancestor 
by blood if “there is nothing to the 
contrary to be found in the context 
of the instrument, or in extraneous 
facts proper to be considered." In 
other words, in the absence of any 
indication of the testator's intent, 
it will be assumed that the testator 
did not envisage adopted children 
taking under the limitation.... 


The general rule stated by the New York court is 
the one that has been applied in this jurisdiction and else- 
where. In Noreen v-. Sparks, 103 F. Supp. 588 (D-D.C. 1952), 
aff'd 92 U.S. App. D.C. 165, 204 F.2d 56 (1953), the District 
Court quoted with approval 70 ALR 621, which Says: 


It is almost universally agreed 
that where a provision is made in 


a will for children of some person _ 
other than the testator, an adopted 


child is presumed not to be in- 
cluded unless there is language in 
the will or there are circumstances 
surrounding the testator at the time 
he made the will, which made it 
clear that the adopted child was 
intended to be included. (Emphasis 
added) 


Similarly, in Wyeth v. Merchant, 34 F. Supp. 785, 
790 (W.D.Mo. 1940), aff'd 120 F.2d 242 (8th Cir. 1941), the 


court said: 


An examination of the encyclo- 
pedias and text books does not indi- 
cate that there is any case which 
holds that the word “issue,” used in 
@ will or other instrument creating 
a trust estate, which, after a life 
estate in one, is given to his “issue, 
includes an adopted child [absent 
the existence of 2 contrary statute 


when the will was signed or became 
effective].... (Emphasis added) 


Also, see 95 C.J.S. Wills §666(c) (3) (a) which 
says -- "In the absence of intention to the comerany. an 
adopted child may not be included in the term ‘issue';" 
Thompson, The Law of Wills, §278 (2d Ed. 1936); and 4 Bowe- 
Parker, Page on Wills, §34.22 (1961), stating that the 
primary meaning of the word “issue” excludes an adopted child. 
Accordingly, the overwhelming weight of authority 


both in this jurisdiction and elsewhere, is that where there 


is an absence of an indication of the testator's intent the 
word "issue" will be construed to exclude an adoptee. Even 
the principal authority relied upon by the majority is to 


the same effect. ot 


IiI 


The majority TERS states: 
And we do not believe that the 
question is controlled by the adop- 
tion statute which was in effect at 
the time each will was drafted; “it 
is the will that is here being | 
construed, and not the statute.” 


meh CN a : 


it is our duty to. ae a reason- = 
able intent by implication. = ; 
guide in this undertaking is 


accordance with which we assume 
the testators would have wished 
their wills to be interpreted. 
The 1963 Pao o tion statute of the 
District of Columbia provides 2 
clear indication of this jurisdic- 
tion's general policy toward adopted 
children. 
The existing provisions of the D. C. adoption law, 
D. C. Code §§16-312, 16-313, and 16-315 (1967), and the 
statutory development of that law, point up the majority's 
error. 
Prior to 1895 the fact of adoption was recognized 
in the District of Columbia, but the adoptee had no right 
of inheritance from the adopter, see Moore v. Hoffman, 2 Hayw. 
& H. 173, 17 Fed. Cas. 684 (D. C. Cir. Ct. 1954), and In re 
Jarboe's Estate, 235 F. Supp. 505 (D.D.C. 1964). In 1895 
Congress made adopted children "heirs at law" of the adopting 
parents, but only of the adopting parents, D. C. Code §395 
(1901). In 1937 Conereee reaffirmed the adoptee's right to 
inherit from his adopting parent, but expressly retained the 
rule stated in Shoemaker -- that an adoptee shall not inherit 
from collateral relatives or parents of the adopter, D. C. 
Code $16-205 (1941), the House and Senate District Committees 
stating: "The advisability of inserting this provision is 
obvious." H. Rept. No. 1274, 75th Cong., Ist.Sess., p. Tak 
(1937) and S. Rept. No. 1034, p. 3. 
3 The 1895 and 1937 legislation, in effect during the 
period relevant in this case, was a manifestation of the 


then prevailing attitude toward adopted children. 


The 1954 changes in the D. C. Baonion law (included 
in "the 1963 adoption statute" referred to by the majority), 
.for the first time, gave adoptees the right to take both 
“from and through” their adoptive parents and defined the 
word "child" in a will to include an adopted child. The 
majority says these changes provide “a clear indication of 
this jurisdiction's general policy,” but it overlooks or 
intentionally ignores (1) D. C. Code §16-315 (1967), which 
expressly directs that these new provisions shall have no 
retroactive effect, and (2) H. Rept. No. 1347, 83d Cong. 2d 
Sess. p. 7 (1954), which says that persons objecting to the 
provisions enacted in 1954 "can change their miss 

We respectfully submit that it is a dangerous 
precedent and a serious distortion of Congressional purpose 
for this Court to give the provisions of the 1954 statute 
retroactive effect to wills of persons long deceased. See 
Nield v. District of Columbia, 71 App. D.C. 321, 110 F.2a 
246, 254 (D.C. Cir. 1940). | | 

The reason Congress made the new provisions non- 
retroactive is obvious. Income and romsinder interests such 
as those involved here become vested when the testators 
involved die. See D.C. Code §§45-812 and 45-823 (2967) and 
American Security and Trust Co. v. Sullivan, 72 F. Supp. 
925, 931 (D.D.C. 1947), citing Doe v. Considine, 6 Wall, 458 
18 Led. 869. Those vested interests should not be cut-off 


by a change in the adoption law. ; 


ee — 


IV 

The majority opinion concludes by referring to the 
"unmistakable trend of judicial decisions in other juris- 
dictions" and "the probable pretercnce of the great majority 
of testators." While decisions in foreign jurisdictions 
do not control the outcome of this case, if such reference 
is to be made to other jurisdictions, it should be to 
factually comparable cases in our sister-jurisdictions of 
Maryland and Virginia upon whose law many District of Columbia 
statutes and cases are based. 2/ 

In those states, in situations nearly identical to 
the one here, adopted children were not permitted, by reason 
of a statutory change in the state's public policy, to defeat 
the vested interests of blood relatives. See Gutman v. Safe 
Deposit & Trust Co., 198 Md. 39, 81 A.2d 207 (1951), Newsome 
v. Scott, 200 va. 833, 108 S.E. 369 (1959), and Merson v. 
Wood, 202 va. 485, 117 S.E. 2d 66 (1966). 

Furthermore, the decisions in other jurisdictions, 
which hold that adoptees can be "issue," are generally 


distinguishable on the basis of the court's reliance upon 


2/. For example, the Hearings on H.R. 7061, before the 
Subcommittee on Health, Education and Recreation of the. 
House District Committee, 83d Cong., 2d Sess. p. 17 
(February 25, 1954), indicate that the 1954 amendments to 
the District ’ of Columbia adoption law were patterned after 
the 1947 Maryland adoption law. The representatives of 
the District of Columbia Bar Association who testified 

in favor of the legislation said that one purpose of the 
amendments was to bring the District of Columbia law more 
into line with Maryland and Virginia law so there would 
be more comity among the three jurisdictions. 


et yt alle 


extrinsic evidence of the testator's intent. To rely upon 


Such decisions is to disregard the weight of authority as 

to what the courts in this country have decided was the 
probable preference of the great majority pritestators who 
Signed wills and died before enactment of a "from and through” 
adoption law. As stated in Nat'l City Bank v. Mitchell, 13 
Ohio App. 2d 141, 234 N.E. 2d 916 (1968): 


If the instrument-maker delibera- 
tely or with indifference cast the 
determination of the takers upon the 
law as it might stand at the later 
date [as when the words "heirs at 
law" are used], it seems clear that 
the circumstance of the original 
statutory setting should not be 
treated as significant. * * * | 


The weight of authority is to the 
effect, however, that if the instru- 
ment reveals no such inclination to 
let the law take its course, but 
employs a term of description such as 
“children” or "issue," which at the 
time the instrument is executed and 
becomes effective has a meaning ex— 
Clusive of adoptees, the fact that by 
subsequent statute an adoptee is 
elevated to the status of a child or 
issue of the adopter will not alter 
the exclusionary force of the designa-— 
tion as it was used in the 
instrument. * * * | 


Similar results were also reached in the recent cases 
of Amoskeag Trust Co. v. Preston, 107 N.H. 330, 222 A.2d 158, 
161 (1966), In re Trust of Pennington, 421 Pa. 334, 219 A.2d 
358 (1966) and Security National Bank v- Willim, 153 S.E. 2d 
114 (W. Va. 1967). Also, see Oler, "construction of Private 
Instruments Where Adopted Children Are Concerned: ‘IY, - 43 


Hes : : 


Mich. Law Rev. 901, 920 (1945), cited with approval in Nat'l 


City Bank v. Mitchell above. 3/ 


vo 
In the past the rules that have been used by this 
Court in construing wills have worked well. They are sensible 
and should be followed here. Where a testator's intent 
cannot be discerned, this Court in Pyne v. Pyne, 81 U.S. App. 
D.C. 11, 154 F.2d 297, 300 (1946) said: 
---the testator must be presumed 
to have intended the result which 
the law has theretofore attached 
to the language he chose to use. 
The majority here, however, in effect hold that the 
testator must be presumed to know what meaning the law in 
the future will attach to the language he chooses to use. 
This is entirely contrary to the rational and established rules 
of construction relating to determining a testator's intent. 
We respectfully submit that this Court should not 
strike down the sensible rule of construction stated in Pyne. 


To do so will unnecessarily encourage litigation and will 


introduce uncertainty and chaos into the law governing the 


3/ The Canadian courts, too, have dealt with the problem of 
the effect of modern legislation on the rights of adopted 
children under old wills. The Supreme Court of Canada, in 
affirming a decision of the Ontario Court of Appeal, held 
that such legislation could not affect prior wills unless the 
legislature plainly and explicitly manifested that intent, 
since legislation designed to affect earlier rights of 
adoptees would be confiscatory with respect to the rights 

of natural offspring. Re Gage, 31 D. L.R. 2a 662 (1962). 


ae ms 


| 
construction of wills, an area where predictability and 


order are essential goals and where testators, their counsel, 
and the Courts have a right to’ expect such certainty and 
order. 

Because of the direct conflict between the majority's 
decision and Shoemaker v. Newman, 92 U.S. App. D.C. 164, 65 
F.2d (1933); the fact that there was a dissent from the 
decision here; the majority's Seon ion oe the precedent 
relied upon and discussed; the clear error in/ the majority's 
reasoning and conclusion; and the importance of this case 
from the standpoint of the stability of the rules of construc- 
tion to be employed in drafting and interpreting testamentary 


documents -- the appellees request 2 rehearing and suggest 


° a |. hfe 


17p0 Pennsylvania Avenue, N. W. 


that the case be reheard in banc. 
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